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Secretary of the Treasury 


The changes in the revenue laws advocated by Secretary Mellon, as 

presented in this issue, foreshadow the nature of the Federal taxation 

modifications which will be made by the 69th Congress. The overwhelm- 

ing endorsement of the Administration in November bids fair to com- 

mand closer adherence by Congress to Treasury tax recommendations 
than at the last session of Congress. 
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The Board of Tax Appeals in Its 
Relation to the Bureau of. 
Internal Revenue 


By NeELson T. Hartson* 


GREAT deal has been written about the 
Aces for the the creation of the Board of 

Tax Appeals and its purpose and jurisdiction. 
Very little has been said, however, of the effect 
of the organization of the Board on the Bureau of 
Internal Revenue, which, after all, remains the 
great tax-collecting agency whose successful admin- 
istration is of paramount importance to the coun- 
try. The prompt way in 
which the Board was organ- 
ized and the rapidity with 
which it began to hear ap- 
peals and dispose of them 
are matters of record and 
constitute a splendid tribute 
to the industry and ability of 
the membership of that or- 
ganization. Within the Bu- 
reau of Internal Revenue 
many difficulties presented 
themselves and had to be 
overcome in order to ac- 
commodate the Bureau to 
the new procedure. 

The office of the Solicitor 
of Internal Revenue was, of 
course, more directly con- 
cerned with the functions of 
the Board than any other within the Bureau. When 
the Board came into existence, the Solicitor’s office 
reached a point where its functions and activities be- 
came far more extensive than had been entrusted to 
it up to that time. The conduct of hundreds of tax 
cases in the Federal courts of the country, both 
civil and penaj, and the submission of advice to the 
administrative units on countless legal questions 
were services which had been performed in the office 
for years and could not be rendered by any other 
organization in the Bureau. With the advent of 


a State of 


tax disputes 


nue laws? 


*Of the 
Washington. 


Bar of| the District of Columbia and the 





AS the Board of Tax Appeals served 

the practical purpose hoped for by 

those who originally sponsored the crea- 

tion of a tribunal divorced from the Bu- 
reau of Internal Revenue? 

Has the institution of the Board of Tax 

Appeals served chiefly to merely transfer 


from one 
agency to another, or has it conspicuously 
improved the administration of the reve- 


These are some of the trenchant issues 
suggested by Mr. Hartson in an interesting 
appraisal of the results of the operation of 
the Board of Tax Appeals. 
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the Board of Tax Appeals, the old. Committee on 
Appeals and Review was abolished, and the review 
of protests from the Income Tax Unit, formerly 
considered by the Committee, was transferred to 
the office of the Solicitor, which, of course, consti- 
tuted an additional burden, Furthermore, it seemed 
advisable to have lawyers appear before the Board 
of Tax Appeals for the Commissioner, and quite 
logically this responsibility 
was also delegated to the So- 
licitor’s office. Securing a 
sufficient number of compe- 
tent lawyers to do the ordi- 
nary work had never been 
easy, and the necessity of in- 
creasing the personnel to 
handle the additional re- 
sponsibility of appearing be- 
fore the Board of Tax Ap- 
peals, made the problem an 
extremely difficult one. 
Lawyers without income tax 


governmental 


training, however experi- 
enced in general practice, 
could not be assigned to 


handle cases on appeal, and 
the practice was followed to 
assign lawyers older in serv- 
ice to argue cases to the Board as new men were 
taken into the office. 

It was a matter of considerable discussion and 
some uncertainty as to whether the Commissioner 
should put in an appearance in every case pending 
before the Board. It was practically impossible to 
secure a sufficient number of qualified lawyers thor- 
oughly and fully prepared to handle all of the cases 
that would be appealed. Furthermore, the language 
of the. Act seemed to make it optional for the Com- 
missioner to appear.or not in these cases. He was 
merely afforded an opportunity to be heard and the 
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inference seemed to be very strong that his appear- 
ance was not absolutely essential. In this connec- 
tion it is to be remembered that the portion of the 
Revenue Act of 1924 creating the Board of Tax 
Appeals represented the ideas of several different 
individuals hastily thrown together at the last 
minute. The result was not a perfect one. The 
original Treasury draft was a well-considered plan, 
which contemplated the Board should be an ad- 
ministrative body, with quasi judicial functions, 
entirely separate from the Bureau of Internal Reve- 
nue, but a part of the Treasury Department. If the 
‘Treasury’s proposal had been followed by Congress, 
little difficulty would have been experienced. The 
plan permitted the Commissioner to appear before 
the Board in such cases as he desired to be repre- 
sented in, but if he thought it unnecessary or it was 
impossible for him to put in an appearance, no 
prejudice to the Government’s interest would result, 
because the Board itself, being a part of the Treas- 
ury Department, would have the files of the Bureau 
before it, permitting an intelligent disposition of the 
case, after consideration of both sides of the matter. 
Congress, by its changes in this draft, removed the 
Board from the Department and made it an inde- 
pendent agency. Although the law provided that 
the Board should be an independent agency in the 
executive branch of the Government, it is practi- 
cally a court, but with questionable jurisdiction over 
the respondent on appeal. On the other hand it 
remains an administrative body whose function in- 
volves only one step in the administrative procedure 
of determining the correct amount that might be 
additionally assessed against a protesting taxpayer. 


With the changes made by Congress, the Treasury’s 
proposal regarding the appearance of the Commis- 
sioner before the Board was not changed. The only 
appeal provided for was that of the taxpayer and the 
Commissioner was merely given an opportunity to 
be heard. If the Commissioner determined not to 
put in an appearance, what action could the Board 
take? Certainly no default could be taken against 
him. However, at the hearing of the taxpayer’s ap- 
peal, the Board might no doubt take the position 
that there being no appearance on behalf of the Com- 
missioner, no deficiency should therefore be as- 
sessed, and consequently the same result would be 
reached in the cases in which the Commissioner 
failed to appear as though he were adjudged to be 
in default. 

It was therefore determined that an appearance 
should be made on behalf of the Commissioner in 
all cases appealed to the Board, and as fast as men 
could be made available for assignment to this work, 
they were detailed to it. It may not be generally 
appreciated the amount of work necessarily involved 
in handling these cases for the Commissioner on ap- 
peal. Each lawyer appearing before the Board is 
carrying a great many cases—more cases than law- 
yers under like circumstances have ever before been 
called upon to try. Experience so far shows it is 
physically impossible for each lawyer to be ade- 
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quately prepared in every case, with the limited 
number of attorneys available for that work. On 
occasions some lawyers have had for trial as high 
as ten cases a day on the calendar and it is obviously 
impossible at such times for these attorneys to know 
much more about a case than its title when the hear- 
ing stars. Moreover, these cases often present ques- 
tions of fact, proof of which can only be secured 
from the field, and then only with the greatest diffi- 
culty. Usually the determination in the Bureau of 
a disputed question of fact is made on the basis of 
the revenue agent’s report. The agent is seldom 
competent to testify himself and the persons inter- 
viewed by him and whose opinion or statements 
were taken by the agent as a basis for his conclu- 
sions oftentimes are themselves incompetent to 
testify. In other instances these persons, though 
entirely competent, are reluctant to state publicly 
in the record an opinion they were willing to voice 
privately to the revenue agent. For example, dis- 
putes often arise over the value of real property. 
The revenue agent may have visited the premises, 
but not being an expert himself, his opinion can be 
of no value. He interviews real estate people, ad- 
joining owners and others having knowledge of the 
property, and in his report reaches a conclusion 
based upon the statements made to him by these 
individuals. Upon an audit of the revenue agent’s 
report, the Commissioner may determine that an 
additional tax is due because of his acceptance of 
the valuation reported and recommended by the 
revenue agent. A deficiency letter is then sent out 
and an appeal is taken to the Board, after which the 
case is assigned to a lawyer in the Solicitor’s office, 
who then is confronted with the necessity of making 
proof of the value of the property in question. It 
will be readily seen that much of the evidence relied 
upon by the Commissioner in making his determina- 
tion is valueless. Occasionally, in such cases, the 
Commissioner is at a loss for any proof to support 
his position. The records of the Board of Tax Ap- 
peals will no doubt show that in cases of this charac- 
ter the Commissioner, after entering his appearance, 
has introduced no evidence whatever, and is forced 
to rely on the inability of the taxpayer to carry the 
burden of proof to support a different valuation. On 
disputed questions of fact, the proof is always in the 
hands of the taxpayer and it seems reasonable to 
suppose that cases of this general character will be 
decided most frequently against the Commissioner. 


Tax Collection Not a Judicial Task 


This situation brings out very clearly a point that 
has frequently been made—namely, that the col- 
lection of taxes is an administrative job rather than 
a judicial one. It might prove to be an interminable 
task if each dispute should give rise to a trial in 
court. Some one has said in this connection that 
the Treasury, in its draft of the 1924 Act, asked for 
a Board to settle taxes, and that Congress gave it a 
court in which to litigate them. However exag- 
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gerated this statement may be, it seems clear that 
the future success of the Board is dependent, to a 
considerable extent, on the ability of the Bureau to 
reach a Satisfactory adjustment with taxpayers 
without the necessity of appeal except in a relatively 
small number of important cases. As will be pointed 
out later on, the creation of the Board should be of 
great aid to the Bureau of Internal Revenue, but, 
on the other hand, the proper and efficient function- 
ing of the Board is, to a large degree, in the hands 
of the Bureau as well. At the time this is written 
four thousand appeals, in round numbers, have been 
taken to the Board of Tax Appeals during the ten 
months it has been in existence. It would appear 
that in a very large number of cases the Bureau and 
the taxpayers have been unable to agree. In fact, 
this figure is so substantial that concern might well 
be felt for the future if the present rate of taking 
appeals is maintained. In spite of the most strenu- 
out efforts on the part of the membership of the 
Board, only about twenty-five per cent of the total 
number of appeals have been decided. It is evi- 
dent that a greater number of cases must be finally 
disposed of within the Bureau of Internal Revenue 
without the necessity of appeal, or the law affecting 
the Board amended, if this tribunal is to continue 
to occupy a place in the tax collecting procedure. 
Yo merely transfer tax disputes from one govern- 
mental agency to another does not promote the ad- 
ministration of the revenue laws. If this is to be 
the result of the creation of the Board, additional 
legislation may be looked for in the future. 


Pursuant to the provision of the law authorizing 
the Board or any of its divisions to sit in any place 
within the United States, a division of the Board is 
about to go into the field to conduct hearings on ap- 
peals in the far Western states. A calendar has 
been tentatively prepared setting appeals for hear- 
ing on definite dates in the various cities to be 
visited. In addition to the appeals already noted for 
hearing by the division in the field, additional ap- 
peals will arise during the time the division is away 
from Washington, and the Board no doubt will be 
obliged to hear them. So that the Government may 
be represented at these hearings, four lawyers 
from the Solicitor’s office have been detailed to 
travel with the Board and argue the cases for the 
Commissioner as they arise. The handicaps under 
which these legal representatives of the Commis- 
sioner will labor must be readily apparent. In most 
of the cases to be heard, the Bureau attorneys will 
be afforded little opportunity to familiarize them- 
selves with the deficiency under consideration. On 
appeals arising from that locality taken after the di- 
vision of the Board has left Washington, which will, 
no doubt, be heard before its return, representatives 
of the Commissioner will be so far away from the 
Income Tax Unit that it will be impossible to have 
the assistance of those who have knowledge of and 
are responsible for the proposed assessment. These 
men will be forced to act on their own responsibility 
to a very large extent and will not have the advan- 
tage of advice from those who could speak with 
authority for the Commissioner. However, Con- 
gress clearly intended that these disputes be settled 
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as close to the residence of the taxpayer as possible, 
and the movement of a division of the Board into 
the field is in line with the wishes of those who 
framed the law. Whatever difficulties may be ex- 
perienced by the representatives of the Commis- 
sioner in accommodating themselves to the practice 
before a division of the Board as it moves from one 
city to another, will, in no way, diminish the great 
amount of good that will result. It is doubtful, 
however, that the divisions of the Board will be 
permanently placed in different sections of the coun- 
try, at least for some time to come. The subject 
matter of these disputes—that is, the determination 
of deficiencies—has its origin under present condi- 
tions in Washington, and it is quite probable that 
the majority of these appeals will continue to be 
heard in the city of Washington. 





Board for Taxpayer’s Protection 


The creation of the Board of Tax Appeals gives 
promise of being of substantial support and assist- 
ance to the Commissioner of Internal Revenue and 
his assistants in the Bureau. It seems to be gener- 
ally recognized that the Board was brought into 
existence to protect the taxpayer from biased, arbi- 
trary or unreasonable official action. The Board 
itself has characterized the legislation that created 
it as being remedial in nature. In the functions of 
the Board there are possibilities which may prove 
of great aid to the Commissioner and Solicitor, as 
well as to the tax-paying public. During the last 
ten years the administration of the several revenue 
acts by the Bureau of Internal Revenue has neces- 
sarily required thousands and thousands of deci- 
sions to be made, many of which are in writing and 
some of which have been published. From the 
standpoint of the officials of the Bureau themselves, 
but of course not speaking for them, and eliminating 
entirely the effect on the taxpayers of the much 
discussed “unpublished rulings,” the existence of a 
completely new and fully published line of authority 
will be extremely helpful. Precedent in the Bureau 
has reached undue proportions. Solicitor’s opinions, 
law opinions, recommendations of the Committee 
on Appeals and Review, income tax rulings, and 
rules and regulations letters have been issued, liter- 
ally by the thousands. Many of these rulings and 
opinions have become known to relatively few per- 
sons within the Bureau of Internal Revenue, not 
to mention the lack of knowledge of some of them 
on the outside. Rulings have come out in such 
quantity it has been administratively impossible to 
circulate them thoroughly throughout the Bureau, 
and humanly impossible for the representatives of 
the Commissioner fully to digest them when cir- 
culated. The point has about been reached when 
the mass of precedent in the Bureau is in a con- 
fused condition and much of it is conflicting. Dis- 
satisfaction has arise by reason of the practical 
impossibility of finding all of these rulings and the 
difficulty of applying some of them when _ lo- 
cated. It is well known to everyone familiar with 
the situation that opinions have been rendered in 

(Continued on page 238) 
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Tax Reform Needs in Revenue 
Legislation 


By ANpREw W. MELLON* 


afford to view it from a narrow or sectional or 

partisan angle. It is economic; rather than po- 
litical, in its appeal; and we should be guided in 
framing our tax policy by economic and fiscal, 
rather than political considerations. 

This the Treasury has tried to do. We have tried 
to view the country as a whole, and to advocate a 
tax policy which takes into account the needs of 
the states, as well as the Federal Government. 

To me one of the most promising aspects of the 
whole tax controversy now 
before the country is the 
wholesome revival of interest 
in the division of taxing 
powers between the Federal 
and state governments. A 
conference on_ inheritance 
taxes was held by the Na- 
tional Tax Association at 
Washington in February, at 
which President Coolidge 
spoke and suggested the de- 
sirability of having the Fed- 
eral Government leave to the 
states the field of inheritance 
taxes. A nation-wide com- 
mittee will study this ques- 
tion during the coming 
months for the purpose of 
formulating, if possible, a working basis of co-opera- 
tion among the various states. 

The reason given by the President for his recom- 
mendation was that the efforts of both state and 
national governments to tap the same sources of 
revenue in levying death taxes have resulted in 
overlapping systems of taxation which impose un- 
due burdens upon the taxpayer and at the same 
time threaten the destruction of certain sources of 
revenue of comparatively little importance to the 
Federal Treasury but of great importance to the 
state governments. With these views, as expressed 
by the President, I entirely agree. Inheritance or 
income taxes, or any other taxes which necessity 
may require, may be levied either by the national 
or the state governments for the purpose of raising 
necessary revenue or in times of great emergency. 
But where no pressing necessity for raising revenue 
exists, as in the case of Federal estate taxes, and 
particularly where the tax is increasingly ineffective 
in producing revenue and is destructive of capital 
values merely for the purpose of meeting current 
expenses and without compensating advantages, it 
seems to me that the retention of such a tax as a 


Titec is a national problem. We cannot 


Congress. 





*Secretary of the 


f Treasury. Address 
Bankers’ Association. 


before the Mississippi 


URTHER tax reduction will be seri- 
ously considered at the next session of 
The extent of the decrease in 
revenue to be derived from the income tax 
will depend upon the probable treasury 
surplus for the fiscal year ending June 30, 
1926. That substantial tax reduction will 


be possible seems now practically certain. 
The principal question ts as to how the 
reduction of taxes will be distributed. 
Secretary Mellon in broad outlines sets 
out what he considers desirable tax law 
changes and further defines his concept of 
tax reform. 
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part of the Federal system of taxation is neither 
economically sound nor financially expedient. 

In fixing rates, whether they be normal taxes, or 
surtaxes, or death taxes, the controlling factor 
should be the effectiveness of the rates in producing 
revenue, not only for the year in which they are 
levied but over a long period of years. We want a 
tax system which produces revenue. We do not 
want merely a gesture in taxation. This is the crux 
of the whole problem. It is the only reason for 
advocating a reduction of the surtaxes. And it is 
the reason which has been 
consistently advanced by the 
Treasury, not only during 
my own term of office, but 
during the administrations of 
my distinguished predeces- 
sors, Senator Glass and Sec- 
retary Houston, both of 
whom served under a Demo- 
cratic President. 

At his inauguration last 
March, President Coolidge 
expressed the views of the 
present administration in 
these words: 

The method of raising revenue 
out not to impede the transaction 
of business—it ought to encourage 
it. I am opposed to extremely 
high rates because they produce 
little or no revenue; because they are bad for the country; 
and, finally, because they are wrong. 

Now I would like to read you what a Democratic 
President, Mr. Wilson, and his Secretary of the 
Treasury had to say upon this subject. - As long ago 
as 1919, Secretary Glass realized that the surtaxes 
had passed the point of greatest productivity, and 
in his annual report to Congress called attention 
to the situation in the following words: 

The upmost brackets of the surtax have already passed 
the point of productivity and the only consequence of any 
further increase would be to drive possessors of these great 
incomes more and more to place their wealth in the billions 
of dollars of wholly exempt securities heretofore issued and 
still being issued by states and municipalities, as well as 
those heretofore issued by the United States. This process 
not only destroys a source of revenue to the Federal Gov- 
ernment, but tends to withdraw the capital of very rich 
men from the development of new enterprises and place it 
at the disposal of state and municipal governments upon 
terms so easy to them (the cost of exemption from taxa- 
tion falling more heavily upon the Federal Government) 
as to stimulate wasteful and nonproductive expenditure by 
rather than political considerations. 


In the same year President Wilson said in a mes- 
sage to Congress: 


The Congress might well consider whether the higher 
rates of income and profits taxes can in peace times be 
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effectively productive of revenue, and whether they may 
not, on the contrary, be destructive of business activity and 
productive of waste and inefficiency. There is a point at 
which in peace times high rates of income and profits taxes 
discourage energy, remove the incentive to new enter- 
[rise, encourage extravagant expenditures, and produce in- 
dustrial stagnation, with consequent unemployment and 
other attendant evils. 


In the following year even more specific recom- 
mendations for a reduction of the surtaxes were 
made by Secretary Houston; and these principles, 
so well stated by my Democratic predecessors, have 
been reiterated in all the recommendations regard- 
ing tax reform which the Treasury has made while 
I have been at its head. 


Subsequent events have proved the soundness of 
these views. We found, as time went on and the 
taxpayers began to think in terms of business com- 
petition and not of war-time patriotism, that ex- 
cessively high rates of tax, which during the war 
produced revenue, were becoming less and less ef- 
fective under peace-time conditions; and it became 
apparent that our tax system must be brought into 
accord with sound economic principles, if the coun- 
try was to continue to prosper and develop as it 
should. 


Statistics clearly supported these views. In the 
six-year period from 1916 to 1921, the amount of in- 
come reported for taxation by taxpayers with in- 
comes of $300,000 or over, fell from $1,000,000,000 
in 1916 to $153,000,000 in 1921. In 1916, under a 
maximum surtax of 13 per cent, the Government 
collected from this class of taxpayers $81,000,000 in 
surtaxes, as compared with $84,000,000, which it 
collected in 1921 under a maximum surtax of 65 per 
cent. Now let us see what happened when the sur- 
tax was reduced. In 1922 when the maximum sur- 
tax was lowered from 65 per cent to 50 per cent, 
the amount of income reported for taxation in the 
highest brackets increased to $365,000,000, as com- 
pared with $153,000,000 reported the previous year, 
and the amount of surtax collected was $111,000,000 
under the lower rate, as compared with $84,000,000 
under the higher rate. 


What should we do in the face of a situation like 
this? It is obvious that we must reform the tax 
system by lowering the rates to a point that will 
bring wealth back under taxation and force it to 
carry its share of the tax burden. Furthermore, tax 
reform in my opinion involves more than merely 
saving the productivity of the rates. It implies ulti- 
mately the preservation of the income tax itself; 
and that is a matter which should give us great 
concern. 


The levy of an income tax, at proper rates, is a 
fair and economically sound means of raising the 
immense revenues required for the operation of the 
Government. But the tax must not be levied at 
rates so high as to hamper business, slacken 
initiative, distort investment, and encourage avoid- 
ance of the tax. If the position of the income tax 
is to be made secure, we must preserve its essen- 
tial integrity. We must give to the country a law 
which closes the most obvious doors of escape from 


THE NATIONAL INCOME TAX MAGAZINE 





219 


taxation, without at the same time exposing the law 
to contempt by loading it down with complicated 
provisions, aimed at but unsuccessful in stopping 
tax avoidance. 

Our present law has many of these defects. It 
levies rates so high as to encourage tax avoidance. 
At the same time it is full of complicated provisions 
which seek to close all the doors of escape. The 
result is to increase the difficulties of the taxpayers 
and to induce sometimes a feeling of annoyance and 
resentment on their part at a law which makes 
compliance with its provisions so difficult. 

In the Revenue Act of 1924, something was ac- 
complished in the way of structural and adminis- 
trative changes which seek to simplify and improve 
the operation of the law and to lessen tax avoidance. 
There is a practical limit, however, to the efforts 
which may be made in closing all the holes in the 
law, by means of which tax payment is evaded. To 
close all possible avenues of escape would put busi- 
ness in a straitjacket and tie up many legitimate 
dealings in property. Business must be allowed a 
reasonable amount of freedom if it is to expand and 
prosper ; and, unless it does expand and prosper, the 
income tax will prove but a barren source of 
revenue. 


The Tax-Exempt Security Problem 


In trying to reform the law, two courses are open 
to us. One is to deal promptly and effectively with 
the tax-exempt security problem. There are at the 
present time over 13 billion dollars of tax-exempt 
securities in this country, mostly in state and mu- 
nicipal bonds. This amount is increasing at the 
rate of about a billion dollars a year, so that there 
is no dearth of non-taxable securities for the man 
who has a large amount of capital to invest, 


The Treasury has frequently recommended to 
Congress the adoption of a Constitutional amend- 
ment, restricting further issues of tax-exempt se- 
curities. Personally, I feel that this is the strongest 
possible test of whether it is really desired to make 
wealth bear its share of the tax burden. All that 
is necessary is to close the door and thereby cut 
off this inviting avenue of escape from taxation. But 
apparently we cannot count on securing a Con- 
stitutional amendment for the present. There is 
consequently no immediate remedy for the situa- 
tion within the power of Congress except a read- 
justment of the surtaxes on a basis that will at- 
tract capital back into productive business and keep 
it from exhausting itself in tax-exempt securities 
or from taking advantage of the many other methods 
of investment by which taxes are avoided. This is 
the second course and the only one now open to 
us. 


We must fix ratios which do not encourage tax 
avoidance. The problem in this connection is to find 
the point at which it is more profitable for the tax- 
payer to stay in business and pay his taxes rather 
than to go to the trouble of avoiding them. We can- 
not, of course, fix the exact rates with mathematical 
certainty. But we can determine, with a fair de- 
(Continued on page 235 











Practice Before the United States 
Board of Tax Appeals 


By J. G. Korner, Jr.* 


XIOMS and time-worn adages have a tend- 
A ency to become fixed as always expressing 

a truth, and all of us, being human, with 
minds more or less prone to fixation by habit, are 
surprised when we find one of these accepted catch 
phrases to be disproven. One of the oldest of these 
is the saying: “You can’t teach an old dog new 
tricks”—and its converse: “You can’t teach a new 
dog old tricks.” The experience of the Board of 
Tax Appeals is showing that the certified public 
accountants of our country are relegating this time- 
honored truism into the limbo of disproven things. 


The law student and the licentiate soon come to 
know that there are at least two great branches of 
their profession that no teacher can fully impart to 
them. One is trial procedure, and the other, in an al- 
most equal degree, the law of evidence. Experience is 
the only teacher who can impart these subjects to 
the practitioner. And we all know that experience 
is an expensive, although a thorough, preceptor. 
The lawyer with a professional background of over 
700 years of Anglo-Saxon legal institution finds this 
as true today as it was centuries ago. It is not 
surprising, then, that a younger profession without 
that background and experience of his predecessors, 
and without preliminary training in that direc- 
tion, should find difficulty in a quick mastery of 
these elusive subjects. 

It is because of this apparent fact that I have 
chosen as the subject of this talk the practice and 
procedure before the Board of Tax Appeals. It 
was with considerable reticence that I chose a topic 
which might to someone have the appearance of 
placing me in the position of lecturing the mem- 
bers of a profession which has proven that it is 
quite able to take care of itself. Therefore, I con- 
ferred with some of the members of the Institute 
who stand high in your councils as to the propriety 
of my doing so. I was assured that a frank discus- 
sion of a subject so vital to you in your relation to 
the Board of Tax Appeals would be welcomed by 
you. Thus assured, I have undertaken to do so. 
Suggestions and even criticism of a constructive 
nature ought to be mutually helpful to the under- 
standing of problems whose difficulties are mutual 
and even interdependent, as between your profes- 
sion and the Board. 

It is my desire, then, to discuss with you what 
I consider a problem of genuine mutuality between 
us. Your aim in the tax practice is the same as 
the aim of the Board in administrating it—but 
viewed perhaps from a different standpoint. The 
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real aim of both of us is to arrive at the truth of 
every problem presented and to attain a just and 
righteous result. If that result is attained, both 
of us have done our duty. If you present a tax- 
payer’s appeal fully and adequately and that result 
is not attained, it is the fault of the Board. On 
the other hand, if your presentation is not a full 
and adequate one, and the desired result (just re- 
ferred to) is not attained, then the fault does not 
lie with the Board. 


Emphasis on Presenting Facts 


Now, to arrive at justice the truth must be re- 
vealed. All justice and fair dealings are based on 
truth. The truth of every problem must depend 
on the exposition of the facts. After all, truth is 
but the composite mass of all the facts. Justice is 
but the correct conclusion deduced from these facts. 
Since the right conclusion is predicated on the facts, 
it is obvious that such a conclusion cannot be drawn 
without the underlying truth—i.e., the facts sup- 
porting it. 

In February I was at Johns Hopkins University 
at the occasion of the conferring of the degree of 
Doctor of Laws upon Hon. Owen Young, associate 
and colleague of Vice President Dawes, of the Rep- 
aration Commission. In the course of his address 
Mr. Young adverted to the propensity of human 
kind, and of Americans in particular, to arrive at 
conclusions without any knowledge of the facts in 
the case. He observed that he had come to the 
conclusion that “facts” were about the scarcest 
commodity in the universe and that this conclusion 
of his was based on the paucity with which they 
are used. There is much food for thought in this 
observation. Arguments, either oral or in brief, do 
not constitute facts. Arguments are but conclu- 
sions predicated on a given state of facts. Definite- 
ness of issue, clarity of presentation, and, above all, 
accurate facts, are the elements most necessary in 
the proper decision of cases. With the facts before 
us, the solution of the problem may not be easy, 
but it certainly is more apt to be correct. 

It is the experience of the ages that no game 
can be played without rules. The experience of 
judicial tribunals for centuries has proven that to 
correctly determine the issues between litigants, 
there must likewise be rules. As in the case of the 
game, this insures fair play and expedition. The 
Board of Tax Appeals realized this at the outset. 
It likewise realized the magnitude of the task be- 
fore it and set about to find a way in which both 
of these essential elements could be found. So the 
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first problem with which the Board was confronted 
was that of determining its policy with respect to 
rules of practice. Congress left the question of 
formality of procedure to the judgment of the 
Board. Thus it became necessary to decide whether 
to provide for very informal proceedings or for 
strictly technical rules, or for some system between 
the two. The Board had the experience of the 
Bureau of Internal Revenue before it and decided 
that the highly informal procedure there was not 
suited to the task in hand. It likewise had the 
experience of the courts with the technicalities nec- 
essary to such a system, and it was decided that 
such a system was not best adapted to our use. So 
the Board adopted a policy midway between the 
two. Since there is no jury, the strict legal rules 
of evidence were not deemed necessary. The rules 
were drawn to admit of a full presentation of the 
facts without undue restriction. On the other hand. 
the Board is not in any wise a part of or branch of, 
or connected with, the Treasury Department. No 
3ureau record comes before the Board except as it 
is properly introduced by the parties. There being 
no record except that made by the parties, it was 
necessary to prescribe rules which would tend to 
build up a record with the elimination of all extrin- 
sic and immaterial matters. If my hearers would 
bear this in mind, much of the difficulty which is 
found with the rules would be dissipated. 


I was for three years in the Bureau of Internal 
Revenue, and I am familiar with the practice there. 
For that reason I see and appreciate the difficulties 
some of you find with the practice prescribed by 
the Board. I realize keenly that the practice. be- 
fore the Bureau has had the tendency to unfit you 
in a way for the practice before the Board. To 
me this is not surprising. Indeed it would be sur- 
prising if it were not so. Let me put it this way: 


Those of you who for a long time have prac- 
ticed before the Bureau have become familiar with 
that system and you are inclined to be thrown off— 
even bewildered—by a procedure radically different. 
Let me illustrate: You have a tax case to present. 
You prepare it largely along the lines which would 
suggest themselves to an accountant. You go to 
the Unit. There you sit down at a table with one 
or more men of your own profession. You speak 
to him in the language of your profession—in the 
language of the tribe, so to speak. He understands 
you and you understand him. In a sense you have 
the same viewpoint. No studied attempt is made 
to segregate and classify facts as distinguished from 
conclusions. Letters, ex parte affidavits, unsworn 
statements, briefs of arguments, contentions, rul- 
ings, opinions and the like, all go into the record 
indiscriminately. Finally a great mass of data is col- 
lected—a great deal of which is in the brains of the 
conferees. You are quite familiar with what hap- 
pens if the conferee dies or resigns, or if some 
person on whom you depend for substantiation ot 
your position is unavailable. The Government con- 
feree and the reviewing bodies in the Bureau may 
choose from the record that which impresses him 
or them. In a few words, the record is not one 
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which could legally bind anyone. The findings of 
fact and the logic of the conclusion is not required 
to be set forth by the Bureau, and if the decision 
is adverse to you, you wonder why—and you some- 
times ask why. 


Now, the statute creating the Board requires that 
the hearings and the records be open to the public. 
It further provides that the Board shall make and 
publish its findings of fact, which shall be prima 
facie evidence of the facts so found, in a proceeding 
in court, either by the Commissioner or by the tax- 
payer. It is obvious, then, that the record upon 
which such findings of fact are predicated must be 
carefully and legally constructed. The purpose of 
the rules of procedure and evidence adopted by the 
Board is to accomplish that thing. 


What Constitutes Proof 


I cannot here go into a discussion of what con- 
stitutes proof of fact. To do so would be to attempt 
to cover the whole field of evidence. I think the 
purpose of this discussion would be better met by 
pointing out a few of the things which do not 
constitute evidence. Chief among these are: 


(1) the petition ; (2) statement of counsel; (3) 
unidentified and unauthenticated documents 
and letters; (4) rulings of the Bureau of In- 
ternal Revenue; (5) affidavits which have 
not been submitted to the Solicitor and agreed 
by him to be submitted as evidence; (6) bal- 
ance sheets, valuation appraisals, and mathe- 
matical computations of various kinds, un- 
supported by proof of the facts they contain. 
As a rule such evidence is nothing more than 
opinion evidence of the person preparing 
them, and is necessarily in the nature of con- 
clusions. It carries with it the right of the 
opposing party to cross-examine the witness 
to test his qualifications to testify and to 
establish the facts on which such conclusion 
and opinion is predicated; (7) briefs and 
written argument filed by taxpayer. 


The enumeration I have just given points out 
only a few of the erroneous impressions under 
which the Board has observed practitioners to be 
laboring. Bearing in mind what I said a while ago 
as to the necessity for the presentation of facts, let 
me give a fairly typical though composite illustra- 
tion of what I mean. An appeal was filed in which 
the taxpayer alleged two points of error in the Com- 
missioner’s determination. The first was the dis- 
allowance of the amount of depreciation claimed by 
taxpayer; the second was the disallowance of 
alleged bad debt for which the taxpayer claimed a 
deduction. At the hearing of the appeal the tax- 
payer did not appear, nor did any witnesses appear. 
The representative of the taxpayer was present and 
offered nothing but the following: 


(1) A ruling of the Bureau relative to certain 
rates of depreciation in the case under con- 
sideration by the Bureau. 


(2) A copy of the Regulations of the Bureau of 































































































































































































































































Internal Revenue relating to bad debts. 


(3) A brief and argument with citations of rul- 
ings and authorities. 


At the close of the case this was all the record 
of the Board contained. There was no evidence of 
the cost or the value of the property sought to be 
depreciated ; no evidence of the life of the property 
or the use to which it was put; no evidence as to 
how the amount claimed by taxpayer was arrived at. 


On the second point, there was no evidence as to 
the method of accounting employed by the tax- 
payer—whether cash receipts or accrual basis; no 
evidence that a debt existed or that it had been as- 
certained to be worthless and charged off; no facts 
of any kind were presented. 

The case was dismissed for lack of proof of any 
fact upon which findings of fact could be made or 
a decision predicated. The taxpayer’s representa- 
tive called to see me and felt deeply aggrieved. He 
said he had fully prepared his case and had set up 
all the facts in his petition and in his brief. He 
felt that his case had been completely and fully 
proved. As a matter of fact, absolutely nothing 
had been proved. The record was completely bare of 
facts. This representative of the taxpayer stated 
that in his practice before the Bureau he had usually 
presented his case in just this manner and that a 
record so made was acceptable to the Bureau. He 
stated that he felt the rules of the Board were en- 
tirely too technical and that a certified public ac- 
countant would be entirely unable to practice under 
such a system. 


I give this illustration to impress upon you the 
difference between the procedure in the Bureau and 
before the Board. It is perhaps not necessary to 
point out to you that a petition is not evidence of 
what it contains. It is merely a statement of what 
the taxpayer intends to prove. In the illustration 
just given, if the facts alleged in the petition were 
available for recitation in the petition, they were 
available for proof. As it was, nothing was proved. 


Elements of an Appeal 


If on preparing an appeal for prosecution to the 
Board you will analyze the situation, you will soon 
find that the elements of every appeal divide them- 
selves naturally into two classes: first, facts— 
i.e., things which actually exist, or did exist, or 
actions taken or things done, said or written; sec- 
ond, conclusions, deductions, opinions and argu- 
ment deductible from those facts. 


The first duty of the advocate is to carefully 
segregate these elements. Having done so, his next 
step is to establish the first by evidence of their 
existence. This constitutes proof. His next step 
is to prepare and present the conclusions to be prop- 
erly drawn from such facts by the application to 
them of law and logic. 


In the logical presentation of an appeal at a 
hearing before the Board, there are three stages: 
first, the opening statement; second, the proof, i.e., 
the establishment of the facts relied upon in sup- 
port of the appeal; and, third, the argument. 
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I desire to lay stress on the importance of the 
opening statement. It is here that the taxpayer’s 
advocate makes his first impression on his hearers 
on the Board. A clear-cut statement of the issues 
involved followed by a concise narrative of the facts 
intended to be proved and relied upon as the basis 
of the appeal, followed by a brief statement of the 
principles of law involved—these constitute a 
proper opening statement. On hearing such a state- 
ment the Board is immediately put upon notice of 
the issues and contentions involved and the nature 
of the facts supporting them. The Board can then 
follow the development of the appeal intelligently 
and with an understanding of the relevancy and 
materiality of all that is said. A good, clear and 
concise opening statement goes a long way toward 
helping the side making it to win the case. This 
is because it is natural for the human mind to 
appreciate and “follow through” logically that 
which it understands. It is equally natural for the 
human mind to reject and throw out of the equa- 
tion that which is not understood or is compre- 
hended only in a foggy or nebulous manner. 


Here, again, I would speak frankly and call atten- 
tion to the failure of some advocates in this par- 
ticular. It is not uncommon for the taxpayer’s 
advocate in his opening statement largely to con- 
fine his remarks to tracing the history of his case 
from the first examination of the Revenue Agent 
down through its ramifications and vicissitudes in 
the Bureau. Much emphasis is laid on what this 
conferee said or that reviewing Unit did. The sum 
total is a conglomeration of history, contentions, 
arguments, recitals of mistakes made at various 
stages of the progress of the appeal in the Bureau. 
At the end the Board is left with little or no idea 
of whether the appeal involves bad debts, depre- 
ciation, affiliation, special assessment or the appli- 
cation of Section 331 with respect to invested capi- 
tal. If your statement is clear and the issues and 
contentions lucidly set forth, the Board can watch 
with interest the development of your proof in sup- 
port of your appeal. If there appears to be a gap, 
it is likely your attention will be called to it and 
you will have the advantage of being able to supply 
the omission before it is too late. If the Board is 
groping its way along, attempting to deduce from 
your proof what your issues are and your conten- 
tions relative thereto, it is hardly probable it will 
note the hiatus in your proof and argument until 
the appeal with the record comes up for study later. 
It is then too late to rectify omissions which might 
have been apparent in a more lucid presentation. 


The second stage in the presentation of the ap- 
peal at the hearing is the establishment of your 
facts. I have already dwelt at length on this point 
heretofore and will not pursue it further here, ex- 
cept to say that proof may be introduced either 
by the testimony of witnesses present at the hear- 
ing or by deposition (either oral or by written 
interrogatories) taken elsewhere. The rules seem to 
be sufficiently clear as to the manner of taking 
depositions. I would call your attention, however, 
to the occasional failure of the party taking the dep- 
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osition to comply with Rule 41 (d) of the Board’s 
Rules of Practice, in that the two copies of the 
depositions are not forwarded with the original 
to the Board. It is necessary for these copies to be 
received for the purpose of service on the parties. 
Parties have at times been embarrassed by their 
failure in this particular. While on the subject of 
depositions, I would say a word as to the filing of 
applications to take depositions on the eve of the 
day set for hearing of the appeal. The right of 
taking depositions is granted by the Board for the 
convenience of the parties and is not intended as a 
means for securing continuances. I recognize that 
exigencies do arise which make it necessary to file 
such an application at the last moment. Such cases 
will be considered on the merits of the situation. 
As a usual thing, however, the party desiring the 
deposition knows or has reason to know far enough 
in advance that deposition will be necessary. It is 
his duty in such case to move promptly. If he does 
so, he will experience no difficulty. On the other 
hand, we have had instances in which one party 
allows his adversary to bring witnesses to Wash- 
ington, or have them on the way, and then files 
application to take deposition and for a continuance. 
In such cases the application is denied. 


In addition to the testimony of witnesses at the 
hearing and documents made competent by them, 
and to depositions taken under the rules of the 
Board, there is yet another form of proof permitted 
by the Board. I refer to the introduction of docu- 
mentary evidence by stipulation or agreement be- 
tween the parties. While this relates to all docu- 
mentary evidence, your attention is specifically 
called to Rule 31, relating to ex parte affidavits. 


The third stage of a hearing is the argument. I 
need not dwell on this. Here, as in the case of the 
introduction of evidence, the taxpayer has the right 
to open and conclude. That is, he is like the house- 
wife—he has both the first and the last “say.” If 
your opening statement has been clear and your 
proof pertinent and material, the Board can follow 
your argument with understanding and apprecia- 
tion. On the other hand, an argument can be of 
little value or assistance to the Board unless the 
issues and contentions are clear and unless the argu- 
ment is supported by facts. An argument properly 
supported by evidence is of great benefit to the 
Board and much attention is given to it. Without 
such evidence, the argument is wasted. It is not 
necessary that argument be made orally at the hear- 
ing. It may be confined to written briefs. If a 
brief has been prepared beforehand, it will be re- 
ceived at the conclusion of the hearing. If either 
party desires to file a brief thereafter, time is 
granted for that purpose. 


At this point I would call attention to Rule 18 of 
the Board. While I believe this rule is generally 
understood, there are instances where it is apparent 
that it has not been understood or perhaps not read. 
It is not the desire of the Board to dismiss any case 
under this rule, but it has been necessary in many 
instances to do so. I hardly know how to express 
the rule more clearly than it is stated. I will say, 
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however, that in all cases where issue is joined on 
a question of fact, the facts must be established to 
prevent a dismissal of the appeal. This applies both 
to motions and to hearings on the merits. By join- 
dure of issue on the facts I mean—where there is a 
dispute as to what the facts are. If both parties are 
agreed on the facts, of course there is no dispute 
about them, and in such instance either or both 
parties may submit the case on the agreed facts, 
with or without argument. It is not necessary that 
a party appear personally in such case. He may 
advise the Board that he submits his case without 
argument and without appearance, or he may sub- 
mit on the agreed facts and ask for time to file brief. 
It sometimes happens that a taxpayer fails to ap- 
pear, or he writes that he will not appear. At the 
hearing it appears the facts are in dispute; the 
Commissioner moves to dismiss; the motion is 
granted. Thereafter the taxpayer complains that 
he submitted his case believing or thinking that 
the facts were not in dispute. There is no way that 
I can think of to prevent this. Where the Commis- 
sioner has answered the petition, a copy of such 
answer is forwarded to the taxpayer by registered 
mail. A reading of the answer in connection with 
the petition should advise the taxpayer whether the 
Commissioner admits his allegations of fact. If he 
does not, then the facts of the petition must be 
proven. If the Commissioner does admit the alle- 
gations of fact contained in the petition, then there 
is no dispute as to the facts, and consequently no 
proof is necessary, and the taxpayer and the Gov- 
ernment may submit on the facts so admitted with- 
out personal appearance and with or without briefs. 


Motions to Vacate Dismissals 


We have had considerable experience with mo- 
tions to vacate dismissals orders under Rule 18 with 
request that the appeal be restored to the calendar 
for trial or rehearing—or to permit taxpayer to come 
in and prove his case theretofore neglected in this 
particular. It is not the policy of the Board to do 
this in any but exceptional cases. It is not deemed 
to be an exceptional case where the party has not 
understood the rules or has failed to realize when 
proof is necessary on the pleadings. The reason 
for this is obvious. The Board has before it an 
immense amount of work. The appeals before it 
number thousands and are increasing at a tremen- 
dous rate. There are before us each day as many 
appeals which are ready and awaiting hearing as 
we can attend to. Those who have prepared their 
appeals and have come to Washington with their 
witnesses and representative to try them are enti- 
tled to be heard. As against such persons, the 
party who has neglected or failed in the presenta- 
tion of his appeal has no equities. A legal axiom 
centuries old is that the law takes care of the alert 
and waking man and not the neglectful and sleep- 
ing one. 

There is another provision in the statute which 
has been the subject of some misunderstanding on 
the part of the Board practitioners. I refer to Sec- 
tion 900 (f)—the portion thereof commonly referred 
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to as the “30-day rule.” Congress has provided: 
“A division shall hear and determine appeals 

filed with the Board and assigned to such divi- 
sion by the Chairman. Upon the expiration of 
thirty days after a decision by the division, 
such decision, and the findings of fact made in 
connection therewith, shall become the final 
decision and finding of the Board, unless within 
such period the Chairman has directed that 
such decision shall be reviewed by the Board.” 


Uniformity in Decisions Essential 


From its organization the Board has realized 
that uniformity of opinions and rulings of the vari- 
ous divisions of the Board was an essential to its 
successful functioning. Accordingly, every safe- 
guard was provided to that end. From the very 
beginning of the work of the Board, the Chairman 
has, within 30 days from the date of a division deci- 
sion, directed that such decision and findings be 
reviewed by the Board. This means that every deci- 
sion and finding which has been promulgated since 
the opinion of the Board has been reviewed and 
discussed by the whole Board. There have been 
some few instances in which the taxpayer has, after 
notification of an adverse decision by the Board, 
sought to have a review by the whole Board—some- 
what in the nature of an appeal from the division 
to the Board. If this were the true construction 
of the statute, it would mean that both the taxpayer 
and the Government could have two hearings in 
the Board of Tax Appeals in every case. It is not 
believed that such was the intent of the statute. In 
no other place is there any indication of such in- 
tent. The Board has carefully considered the words 
of the statute just quoted above and it is felt that 
Congress was making provision for uniformity of 
decision by permitting the Chairman to direct any 
or all opinions for the consideration of the whole 
Board. The statute does not anywhere indicate that 
the “review” directed by the Chairman should be a 
new hearing or a re-argument. If such is the case, 
and an appeal has had the review contemplated by 
Congress, then the decision and finding announced 
as the result of such review is the opinion of the 
Board and not merely of the division which heard it. 
Since, as I have stated, all decisions and findings 
have been reviewed by the Board on the direction 
of the Chairman, the statute has been complied with 
and there is no right of the taxpayer under the 
quoted section to demand another or further review 
or hearing by the Board. 


Perhaps a word as to the practice of the Board 
in this particular would be of interest to you. When 
an appeal has been heard and finally submitted—i.e., 
when all briefs or other data, time for filing of 
which has been granted, have been received—the 
division hearing the appeal takes it under advise- 
ment. The record is studied and briefs are read. 
The members of the division discuss: the appeal 
among themselves, and on some appeals many con- 
ferences are held among the division members be- 
fore reaching a conclusion and a decision therein. 
When a decision has been reached, the appeal is 
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assigned to one of the members of that division for 
writing the findings, decision and opinion—if an 
opinion is required or deemed necessary. If there is 
a division of opinion among the members of that 
division, another member is assigned to write up 
the case, in similar manner presenting the view or 
views of the members in disagreement. When the 
decision of the unanimous division or the decisions 
of the divided division have been written and typed, 
it (or they) is (or are) distributed among the mem- 
bers of the division for critical review. Further 
conference or conferences are held and changes of 
form as well as substance are made. Then a vote 
is taken in the division on the adoption of the deci- 
sion in its then form, or on the adoption of one 
proposed decision, if two have been prepared. A 
majority vote brings about the adoption of the deci- 
sion as a “division decision.” It is given a stamp 
date as of the day of its adoption by the division. 
Immediately this decision is sent to the mimeo- 
graph room of the Board, and there fifteen copies 
are made—one for each member of the whole Board. 
If a member or members of the division still dis- 
sent from the division decision as adopted, a deci- 
sion representing his, or their, view is likewise 
mimeographed and circulated to all the members of 
the Board. The Board meets in full conference on 
Friday and Saturday of each week. The members 
who were not of the division hearing the case have 
usually a week to ten days in which to study the 
division decisions thus circulated, and each member 
is supposed to, and does, read and prepare himself 
to vote on the division decisions. At the Board 
meeting the fullest possible discussion of each case 
takes place. Many hours have been spent by the 
Board on a single case. When the discussion has 
been exhaustive of the subject (and sometimes of 
the members as well), a motion to adopt is voted 
upon. It is not unusual for decisions to be sent 
back more than once to be rewritten, with a view to 
reaching the proper result as the Board sees it. 
I have gone into this matter at some length to at- 
quaint you with the fact that the decisions of the 
Board have the full consideration of all the Board 
members, and not the members of the division only 
which heard the appeal. 


And now briefly about field hearings. As you of 
course know, the Board early in its existence sent 
to each taxpayer a mimeograph letter advising him 
of his right to be heard by the Board in the field. 
When requests were made by taxpayers for such 
hearing, the appeals were placed on a suspense field 
calendar. When a sufficient number of such ap- 
peals had been accumulated to justify a division 
going into the field, a trip was accordingly planned. 
It was decided to send the first field division to 
the territory in the northwest and Pacific coast 
sections of the country. Thereupon the field cases 
were called out and a field calendar carefully 
worked out as to time and place. The taxpayers 
whose appeals were thus calendared were imme- 
diately notified of a specific time and place to ap- 
pear for hearings. The division left Washington 


(Continued on page 237) 
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Liability of Revocable Trusts to 
Income Taxes 


By Barry MouHun* 


T has been suggested that where property which 
| has enhanced in value is placed under a revoc- 

able trust and sold by the trustee at such en- 
nanced value, that no part of the proceeds of such 
sale is subject to income tax under the Revenue Act 
of 1924, it being understood that the trustee never 
delivers to the grantor any part of the proceeds of 
the sale. A statement of similar import recently 
appeared in one of the tax service publications. 


It is my opinion that the revenue act is not sus- 
ceptible of such an interpretation. My view, on the 
contrary, is that under the terms of that act the 
basis of the gain is the same as it would have been 
in the hands of the grantor. In support of my posi- 
tion I submit: 

It is provided by the Revenue Act of 1924: 

Sec. 204 (a). The basis for determining the gain or loss 
from the sale or other disposition of property acquired after 
February 28, 1913, shall be the cost of such property; ex- 


cept that— 
+ * * * * ” 


(3) If the property was acquired after December 31, 
1920, by a transier in trust (other than by a transfer in 
trust by request or devise) the basis shall be the same as it 
would be in the hands of the grantor, increased in the 
amount of gain or decreased in the amount of loss recog- 
nized to the grantor upon such transfer under the law ap- 
plicable to the year in which the transfer was made. The 
provisions of this paragraph shall not apply to the acquisi- 
tion of such property interests as are specified in subdivi- 
sion (c) or (e) of Section 402 of the Revenue Act of 1921 
or in subdivision (c), (d), or (f) of Section 302 of this act; 

It will be seen by the first sentence of Section 204 
(a) (3), where property is acquired by a trustee after 
December 31, 1920, regardless of whether under a 
revocable or irrevocable trust—provided it is not a 
case of a trust created by will—the basis for 
determining the gain or loss where the trustee 
sells the property shall be exactly the same as 
though such trust had never been created. It 
will be observed the sentence referred to meas- 
ures the tax by what it would be in the “hands 
of the grantor.” If this sentence stood unmodi- 
fied the result would be that where property 
was placed in the hands of a trustee under either 
an irrevocable or a revocable trust and sold by the 
trustee any gain resulting therefrom would be tax- 
able the same as in the hands of the grantor. The 
sentence was not modified in the cases of irrevocable 
trusts, and properly so, because by the terms of 
such trusts the property has permanently passed 
from the grantor and his death is without signifi- 
cance or effect upon the trust. The property would 
not constitute part of his estate. (It is true if the 
irrevocable trust were made “in contemplation of 
death or intended to take effect in possession or 
enjoyment” at or after gyantor’s death the value of 
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the property, like that of any other gift so made, 
would be included in the grantor’s gross estate in 
order to measure the estate tax, but this does not 
bear upon the matter under consideration.) In this 
connection it will be recalled that enhancement in 
value of property to the date of the death of a de- 
cedent is not taxable under the income tax law 
when later realized by his estate. It is only where 
an owner’s death has intervened that a realized en- 
hancement in the value of property is not reached by 
the income tax law. With this thought in mind 
the purpose of Congress in imposing an income tax 
upon gains realized by a trustee under an irrevocable 
trust from the sale of the trust property, upon the 
came basis as it would have been in the hands of the 
grantor, is apparent. Turning now to revocable 
trusts, it will be seen that in order to make certain 
that there would be no income tax upon an enhance- 
ment which had occurred during the grantor’s life, 
where the sale by the trustee under such a trust was 
made after the death of the grantor, Congress placed 
a declaration in the second sentence of Paragraph 
(3) of Section 204 (a) to the effect that the first 
sentence should not apply to the acquisition of such 
property interests as are specified in the designated 
provisions of the estate tax laws embodied in the 
Revenue Acts of 1921 and 1924, respectively. Turn- 
ing now to Section 302 of the Revenue Act of 1924, 
which is one of those mentioned, we find that it 
is there provided: 

The value of the gross estate of the decedent shall be 
determined by including the value at the time of his death 
of all property, real or personal, tangible or intangible, 


wherever situated— 
* * * 2k * * 


(d) To the extent of any interest therein of which the 
decedent has at any time made a transfer, or with respect 
to which he has at any time created a trust, where the 
enjoyment thereof was subject at the date of his death 
to any change through the exercise of a power, either by 
the decedent alone or in conjunction with any person, to 
alter, amend, or revoke, or where the decedent relinauished 
any such power in contemplation of his death, except in 
case of a bona fide sale for a fair consideration in money 
cr money’s worth; 

Property Included in Estate 

Thus it is provided that there is to be included 
in the estate of a decedent all property to the extent 
of any interest of which the decedent has created a 
revocable trust; revocable either by the decedent 
alone or in conjunction with another. It is obvious 
that Paragraph (d) of Section 302 is without appli- 
cation until a grantor has deceased and hence the 
property there referred to is to be included in “the 
gross estate of decedent.” (Section. 302.) If the 
grantor is alive obviously he has no “estate” and 
hence a sale by the trustee during his lifetime does 
(Continued on page 232) 





Tax Savings Possible Through 
Amortization Allowance 


By Morris D. Kopp.e* 


F SPECIAL interest to taxpayers and tax 
practitioners is the amendment to Subdivi- 
sion (e) of Section 281 of the Revenue Act 

of 1924, signed by the President on March 3, 1925, 
which extends the time limit within which tax- 
payers who have filed waivers for the years 1917 
and 1918, and who will file waivers for the year 
1919 before June 15, 1925, may claim tax refunds.” 

A large number of taxpayers are affected by the 
factor of amortization, and are entitled to substan- 
tial benefits under its provisions. 


Scope of Amortization 


When the United States entered the World War, 
it became necessary to accelerate output of all 
products to the maximum productive capacities of 
the nation’s private industrial agencies. Our Gov- 
ernment, its people and our Allies were in dire need 
of every product that could be produced. 

In order to increase production, most manufac- 
turers added to their plant facilities during the war. 
All of these new plants and all increased facilities 
in connection with then existing plants were ac- 
quired during the war at costs greatly in excess 
of those which would normally have obtained had 
not war conditions and prices prevailed. With the 
signing of the Armistice on November 11, 1918, 
most of the direct and indirect government con- 
tracts were cancelled. Firms engaged in private 
business, in many instances, also found it necessary 
to cancel orders on account of the marked decrease 
in demand for products of all kinds. With the ex- 
ception of a spurt in business which occurred 
variably during 1919 and 1920, many manufacturers 
found that the average postwar demand for their 
products was less than the demand realized for 
their products during the war period. ’ 

To provide relief to taxpayers who sustained 
losses due to such conditions, a law was passed 
during the latter part of 1918, and later on the 
Amortization Section was created as a division of 
the Income Tax Unit for the purpose of adjusting 
and adjudicating claims with respect to the amorti- 
zation of war facilities. Taxpayers were granted 
the privilege, when computing their net income and 


1 Specifically, the amendment provides: “If the taxpayer has, on 
or before Jane 15, 1925, filed such a waiver in respect of the taxes due 
for the taxable year 1919, then such credit or refund relating to the 
taxes for the taxable year 1919 shall be allowed or made if claim 
therefor is filed either on or before April 1, 1926, or within four years 
from the time the tax was paid. If any such waiver so filed has, be- 
fore the expiration period thereof, been extended either by the filing 
of a new waiver or by the extension of the original waiver, then such 
credit or refund relating to the taxes for the year in respect of which 
the waiver was filed shall be allowed or made if claim therefor is filed 
either (1) within four years from the time the tax was paid, or (2) on 
or before April 1, 1926, in the case of credits or refunds relating to the 
taxes for the taxable years 1917 and 19f8, or on or before April 1, 
1927, in the case of credits or refunds relating to the taxes for the 
taxable year 1919.” 

*Of the New York Bar. 


tax for 1918 and subsequent years, to deduct as 
amortization part of the cost of facilities or plant 
additions acquired during the war and used in “the 
production of articles contributing to the prosecu- 
tion of the war against the German Government.” 

It is not a pre-requisite condition that a firm or 
individual necessarily had to have Government con- 
tracts to be entitled to amortization. The extensive 
scope of taxpayers’ rights under the amortization 
privilege may be realized from the fact that all cor- 
porations and individuals who were engaged in the 
manufacture or transportation (by vessel) of non- 
luxury products, and who increased facilities to any 
extent during the war, are entitled to amortization. 
In the classification of “non-luxury” products may 
be listed such articles as machinery, ordnance, 
military equipment, food products, clothing, leather, 
shoes, textiles, rubber goods, fisheries, coal and cop- 
per, aircraft and ships. 


To show by a specific example the excess tax 
which would be payable from failure to take ad- 
vantage of the amortization allowance, let us as- 
sume that Company A was producing non-luxury 
products; that in order to increase its capacity for 
production of its products during the war period— 
that is, subsequent to April 5, 1917—it acquired a 
machine or facility at a cost of $1000; that it made 
considerable profits during the year 1918 and as 
a result (being in the 80 per cent bracket) paid to 
the Government as taxes approximately 84 per cent 
of its net income; that it did not make any profits 
in 1919 but suffered a net loss; that it paid very 
little tax in 1920 and was therefore only in the nor- 
mal brackets. Under the circumstances, a deduc- 
tion in 1918 would be worth several times more 
than a deduction of like character during any sub- 
sequent year. : 


Assuming that the machine or facility purchased 
on January 1, 1918, had a life of 10 years, the 
depreciation allowance for 1918 would be $84. If, 
instead, a claim for amortization were made, it is 
possible that an allowance of as much as 50 per cent 
of cost could be obtained. In that event the tax 
saving would be 84 per cent of $500, or $420. The 
immediate tax saying for the year by taking advan- 


tage of the amortization allowance would, accord- 
ingly, be $336. 


As the Government pays interest on tax refunds 
from the date of overpayment, such interest adds 


2In the Appeal of Jamestown Worsted Mills (Decision 247) the 
Board of Tax Appeals concurred with the rulings of the Commissione: 
of Internal Revenue that depreciation may not be claimed upon prop- 
erty that is subject to an amortization allowance; “that is to say,” 
says the Board’s opinion, ‘‘the amortization allowance is inclusive of 
depreciation” (for the year in which amortization was claimed). 
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appreciably to the final amount recovered as tax 
refund, and is a factor that should be considered in 
calculating the amount of refund to be anticipated 
by way of an amortization claim. 

When the Amortization Section was first es- 
tablished, the law being entirely new and the regu- 
lations adopted by the commissioner of internal 
revenue for the purpose of carrying out the intent 
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to obtain the maximum deduction in their 1918 in- 
come tax returns, which in all probability would 
have entitled them to a worth-while tax sav ing. 





Depreciation and Depletion Adjustments 
on Property Sales Held Invalid 


HOUSANDS of taxpayers will be entitled to 
refund of taxes paid on gains computed on prop- 
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ent.” gineers mary be ouoet nail ae pir which were it was held (1) that oil removed by one owning oil 
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The plaintiff in the case heard by the Court of 
Claims purchased certain oil rights in property 
located in Oklahoma, some of which were in the 
form of fees and some in the form of leases. Sub- 
sequent to March 1, 1913, oil of the value of $32,- 
253.81 was extracted prior to the sale of the oil 
rights by the plaintiff. In assessing the tax, the 
Commissioner of Internal Revenue subtracted this 
sum from the cost price of the properties and the 
additional sum of $10,465.16 for depreciation of 
equipment, making a total deduction of $42,718.97, 
making the base upon which gain or loss was com- 
puted $53,258.86. The selling price of the rights 
was $81,200. The March 1, 1913, value, accepted 
by both sides, after adjustment necessary on ac- 
count of the Supreme Court decision in United 
States v. Flannery et al. (decided April 13, 1925), 
was $74,977.33. The plaintiff, therefore, admitted 
a realized gain, but contested the adjustments made 
by the Commissioner with respect to depletion and 
depreciation. 


Relative to the issue of the adjustment for deple- 
tion of oil rights the opinion rendered by Judge 
Graham in part states: 


The courts have decided that a person acquiring rights of 
this character does not acquire ownership of oil in place, and 
only owns it after he has reduced it to possession. He simply 
has a right to reduce to possession whatever oil he might find 
within the limits of the property. Ohio Oil Co. v. Indiana, 
177 U. S. 190. Oil is transitory with a tendency to disappear, 
it being here today and gone tomorrow. The fact that some oil 
has been extracted from the property does not affect the char- 
acter of the right. 


* * * Tt (the Government) went upon the theory that 


oil extracted was a part of the capital value of the property. 
It was, however, income return and not capital return. Strat- 


tons Independence, Ltd. v. Haubert, 231 U. S. 399. * * * 


The deposit of oil removed is not a depletion of capital. It 
seems evident, therefore, for the foregoing reasons, that the 
value of the oil taken out should not, as contended by the 
Government, be deducted frem the original cost of the prop- 
erty in arriving-at a gain or 16ss by the sale. 

In making the decision that no adjustment should 
be made for depreciation of equipment, the Court 
reasoned as follows: 


This depreciation was a part of the necessary wear and 
tear incident to the use of the property. It was an expense 
incident to the business. To add it to the sale price or deduct 
it from the cost price is in effect to say that the property 
must be held to have remained in the same condition after 
use for a number of years that it was at the time of purchase. 
It is not a matter affecting, or that should be considered in 
arriving at, the sale value of the property so as to affect 
either the amount of the purchase price or sale price as 
contemplated by the statute. 

In the event that an appeal is taken to the Su- 
preme Court by the Government, it will be some 
time before a decision is made by the Supreme 
Court. In anticipation of the possibility that the 
decision of the Court of Claims may be upheld, 
claims of refund. can be filed now, unless barred 
by the statute of limitations. If the statute of limi- 
tations for a particular year affecting the taxpayer 
is soon to expire, it would be prudent to file a 
claim now. 


Taxpayers who have been required to pay an 
additional assessment on account of adjustments 
for depletion on sale of oil or similar rights, or for 


THE NATIONAL INCOME TAX MAGAZINE 





June, 1925 


depreciation upon the sale of property, should not 
overlook the possibilities of a claim for refund or 
credit under Section 281 (b) of the Act of 1924, 
which provides that a claim for credit or refund 
may be allowed if a claim is filed within four years 
from the time the tax was paid. It is provided 
that the amount of the credit or refund in such a 
case shall not exceed the portion of the tax paid 
during the four years immediately preceding the 
filing of the claim. This provision of the law has 
been interpreted by the Department to mean that 
a claim for refund filed within four years after the 
payment of an additional assessment but more than 
four years after the original tax was paid may be 
allowed, if allowable on its merits, to the extent 
of the amount of the tax paid within the four-year 
period immediately preceding the filing of the claim, 
irrespective of the basis upon which the assessment 
of the tax paid during the four-year period was 
made. In other words, a claim for refund filed 
within four years after the payment of the addi- 
tional tax is not required to be based upon the 
ground that the reasons relied upon by the Govern- 
ment for assessing the additional tax paid were 
erroneous.—Sol. Mem. 3380, IV-18-2147. 


Amounts deducted from the salaries of foreign service 
officers, under the Act of Congress effective July 1, 1924, 
which provides for the establishment of a foreign service 
retirement and disability system, are not allowable deduc- 
tions for income tax purposes, and annuities paid under 
such Act are taxable to the extent that the aggregate 
amount of the payments exceeds the amounts withheld 
from compensation. I. T. 2162: IV-21-2178. 
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Publication of Income Tax Payments Held 
Valid by Court Decisions 


UBLICITY of income tax returns, as provided 
by the publicity section of the Revenue Act of 
1924, is not in violation of the constitutional rights 
of taxpayers, according to the decision of the Court 
of Appeals of the District of Columbia rendered in 
the case of Gorham Hubbard, a Boston merchant. 


The Court held that the publicity provisions of 
the tax law are without doubt within the legislative 
powers of Congress and are not in conflict with per- 
sonal rights guaranteed by the Fourth Amendment 
to the Constitution. The taxpayer claimed that his 
right of privacy was violated in the publication of 
his income tax return. 


Publication of Tax Payments Legal 


Publication by newspapers of income tax pay- 
ments made available for public inspection is not 
invalid, the United States Supreme Court held in 
a decision rendered on May 25 in the suit brought 
by the Government against the Kansas City Journal- 
Post and the Baltimore Post. 


The principal legal question involved was whether 
publication of income tax payments was in violation 
of Section 3167 of the Revised Statutes, which pro- 
hibits the disclosure of the contents of tax returns 
“in any manner whatever not provided by law.” 
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Decisions Governing Accounting for Bank 
Discount Affect Many Banks 


S a result of two recent decisions of the 

Board of Tax Appeals, many banks are likely 
to find that errors have been made in reporting 
income for Federal tax purposes for prior years. 


In the Appeal of Chatham & Phenix National 
Bank, the Board held that where the books of ac- 
count are kept on the basis of cash receipts and 
disbursements, discount on time loans not received 
within the taxable year does not constitute income 
for that year. 

In conformity with this principle the Board ruled 
in the Appeal of the Bank of Hartsville that the 
taxpayer who had changed from a cash receipts and 
disbursements basis of reporting income to an ac- 
crual basis in 1919 was under obligation to report 
as income for 1919 discount accrued or earned in 
that year upon bills discounted in 1918, even though 
the discount had been returned as income in 1918. 


The method of reporting discount as income in 
the year in which bills were discounted was author- 
ized by early regulations governing returns on a 
cash basis and many banks followed this method. 
It is probable that in many cases where, according 
to the new interpretation of the proper procedure 
for distributing discount earnings, too much income 
was reported for taxation in the high tax years, 
adjustments will not be possible because of the 
cperation of the statute of limitations. 
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Factory Overhead 
By FRANK E. WEBNER, M.C.S., C.P.A. 


Embodying the author’s 30 years’ experience as a cost 
accountant, “Factory Overhead” offers the only full 
and complete detailed treatment of the entire pro- 
cedure necessary to install and maintain good con- 
trol of manufacturing burden. The divisions are: 


I—Collocation, I]—Overhead Analysis, III—Plant 
Investment and Interest, IV—Maintenance and De- 
preciation, V—Departmental Allocation of Overhead, 
Vi—Diffusion of Overhead. 456 pages, 5% %*8%, 
$5.00, postpaid. 
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Income of Estate Received by Gift Not 
Exempt from Taxation 


DECISION of interest to many beneficiaries 
of trust funds was rendered by the United 
States Supreme Court in the case of Irwin v. Gavit. 


The case involved the question of whether the 
distribution from a trust fund over a period of years 
was taxable income to the beneficiary. A testator 
left the residue of an estate in trust to be divided 
into six equal parts, the income of one part to be 
applied as far as deemed proper by the trustees to 
the education and support of the testator’s grand- 
daughter, the balance to be divided into two equal 
parts and one of them to be paid to the testator’s 
son-in-law in equal quarterly payments. Upon the 
granddaughter’s reaching the age of twenty-one or 
dying, the interest of the son-in-law was to cease, 
so that his interest could not exceed fifteen years, 
since the granddaughter at the time of the creation 
of the trust was six years of age. 


The United States Circuit Court had held the 
income of the son-in-law was a bequest and earned 
no interest in the corpus of the fund and therefore 
was not taxable. The Supreme Court held that 
even if there had been a specific provision that the 
beneficiary should have no interest in the corpus, 
the payments would be income none the less under 
the statute. The Court in commenting on the basis 
for the decision rendered by the lower courts stated: 
“Apart from technicalities we perceive no distinc- 
tion relavent to the question before us between a 
gift of the fund for life and a gift of the income 
from it. The fund is appropriated to the produc- 
tion of the same result whichever form the gift 
takes.” 


Ruling on Net Loss Deductions for Year 
1925 Appears to Conflict with Statute 


ECTION 206 of the Act of 1924 had been inter- 
preted as clearly providing that a loss for any 
one year may be deducted in computing the next 
succeeding year’s income and if not thus absorbed 
the excess may be deducted in computing the sec- 
ond succeeding year’s income. It was surprising 
therefore when the Bureau of Internal Revenue 
issued the following ruling :’ 

Where net losses were sustained during the years 1922 
and 1923, the net loss for the year 1922 shall be allowed as 
a deduction in computing the net income for the year 1924. 
If the net loss sustained during the year 1923 is less than 
the net income for the year 1924, but not entirely absorbed 
thereby because the net loss sustained during the year 1922 
was applied as a deduction in computing the net income 
for the year 1924, the unabsorbed portion of the net loss 
sustained during the year 1923 is not an allowable deduc- 
tion in computing net income for the year 1925. 

Net income under the Act of 1924 means the 
gross income as defined in Section 213, minus the 
deductions allowed by Sections 214 and 206. In 
other words, in computing net income, the allow- 
able deductions consist of ordinary charges plus 
net losses not absorbed in previous years as al- 
lowed by Section 206. It is, therefore, incongruous 


to refer to a net income for 1924 if any portion of 
11, T. 2148, IV-12-2086. 
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the net loss for previous years remained unabsorbed. 
An example will more explicitly illustrate the points 
involved. 

Assumed that a taxpayer sustained a net loss of 
$10,000 in 1922, a net loss of $7,000 in 1923; that 
he had a gross income in 1924 with deductions 
under Section 214.0f $16,000; that in 1925 he had a 


gross income of $40,000 with deductions under Sec- 
tion 214 of $29,000. 


The computation for tax purposes for the year 
1924 would be as follows: 
Gree Teeete? i) $30,000 
Less Deductions: 


Deductions allowed by Sec. 214..$16,000 


Net loss sustained in 1922............ 10,000 
Portion of net loss sustained in 
NO Ge ee 4,000 30,000 








PU NUN kane ch oe eeee oe None 


There remains an unabsorbed portion of the net 
loss for 1923 of $3,000 which the Income Tax Unit 


has ruled is not deductible against the taxable year 
1925. 


This appears contrary to the intent of Section 
206 (b) of the Revenue Act of 1924, which in part 
provides: “If * * * any taxpayer has sustained 
a net loss, the amount thereof shall be allowed as a 
deduction in computing the net income of the tax- 
payer for the succeeding taxable year (hereinafter 
in this section called “second year’), and if such 
net income (computed without such deduction), 
the amount of such excess shall be allowed as a de- 
duction in computing net income for the next 
succeeding taxable year.” * * *” 


Excess Tax of $6,000,000 Alleged to Have 
Been Incurred on Dodge Property Sale 


HAT the Federal Income tax on the sale of 
; the property of Dodge Brothers, Inc., to a bank 
syndicate headed by Dillon, Read and Company had 
been unnecessarily increased by about $6,000,000 
through failure to take certain legal steps before 
the final sale was made was a notable press item 
of the past month. 


According to an explanation of the error, credited 
to Fred L. Woodworth, Collector of Internal Rev- 
enue at Detroit, the tax was larger by the amount 
above stated than would have been incurred had the 
corporation been dissolved and a liquidation dis- 
tribution made to the stockholders before the assets 
were sold to the bank syndicate. 


Under the method used there were two taxable 
profits, one made by the corporation and the other 
by the stockholders, while under the other method 
there is only one realization of taxable profit, the 
gain of the individual shareholders. 


It hardly seems possible that the tax would be 
precisely double that which would have been pay- 
able had different procedure been taken prior to 
making the final sale. The gain to the corporation 
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depends upon the cost of its assets to it, while the 
taxable profit to the stockholders, under either 
method, depends upon the cost or equivalent basis 
or the stock to them, in this case probably the value 
fixed in ascertaining the estate tax as of the Dodge 
brothers. 


Subsequent to the publication of the alleged 
costly tax error, Charles P. Spicer, Vice President 
of the Detroit Trust Company and one of the stock- 
holders of Dodge Brothers, Inc., issued a statement, 
represented in the New York Times as a denial of 
the tax miscue, which states: “From the beginning 
of the negotiations last January the representatives 
of the stockholders advised with their attorneys and 
tax experts respecting the form of sale to take. The 
price and the terms of sale, gross and net, were and 
are eminently satisfactory to the stockholders and 
to all parties in interest.” 


California Community Property Law Held 
to Apply for Federal Income 
Purposes 


HUSBAND and wife who are residents of 

California have a right to file and pay the Fed- 
eral income tax on separate tax returns on com- 
munity property, as it is defined by the law of 
California, Judge John S. Partridge of the United 
States District Court, Northern District of Cali- 
tornia, held in a test suit brought by R. D. Robbins 
and Sadie Robbins, citizens of California. 


Recovery of the sum of $6,788.03 income tax paid 
by R. D. Robbins for the year 1918 is sought. The 
decision of the District Court established the prin- 
ciple that a wife has a vested interest in half of the 
community income, her own and her husband’s 
after marriage. While under the California law 
actual possession of that vested interest is not ob- 
tained except by the divorce or death of a spouse, 
marriage was held by the court to create the owner- 
ship, and hence to result in the right of husband 
and wife to make separate returns of one-half of 
the community income. An appeal has been taken 
by the Federal Government to the United States 
Supreme Court. 


On October 9, 1924, Attorney General Stone gave 
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an opinion to the effect that under the law of Cali- 
fornia the interest acquired in community property 
by the husband or wife upon the death of the other 
spouse was not subject to the Federal estate tax, 
but no opinion was expressed with respect to the 
principles which govern taxation on income derived 
from community property. Pending adjudication of 
the latter issue, the Bureau of Internal Revenue has 
co-operated to protect the interests of taxpayers 
concerned by instructing them to make amended 
returns and claims for refund for the year 1919- 
1922, and by issuing special forms for that purpose. 

An appeal has been taken by the Government 
irom the decision of the District Court to the United 
States Supreme Court. 


Liability of Revocable Trusts to Income 
Taxes 
(Continued from page 225) 

not fall within the exemption. Not being within the 
exemption the statutory requirement as embodied 
in the first sentence of Section 204 (a) (3) applies, 
viz., that the basis of tax in the event of sale by the 
trustee “shall be the same as it would be in the 
hands of the grantor.” Not only is the tax in the 
event of sale upon the basis of what it would be in 
the hands of the grantor but it will be observed 
irom Section 219 (g) of the act that— 

Where the grantor of a trust has, at any time during 
the taxable year, either alone or in conjunction with any 
person not a beneficiary of the trust, the power to revest in 
himself title to any part of the corpus of the trust, then the 
income of such part of the trust for such taxable year 
shall be included in computing the net income of the 
grantor. 

Inasmuch as gain derived on the sale of capital 
assets constitutes “income” under the law as much 
sO as current income, it is perfectly apparent that 
Congress has expressly imposed an income tax in the 
case of the sale of property the subject of a revocable 
trust upon the grantor thereof. As we have seen, 
by Section 302 (d) property in the hands of a trus- 
tee under a revocable trust is to be included in the 
grantor’s estate for the purpose of the estate tax. 
Thus the policy and plan of the law are consistent 
throughout, in that revocable trusts are to be 
ignored— 
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(a) In respect of the income derived from the 
trust property during the grantor’s life ; 

(b) In respect of the gain or loss from sale of the 
trust property during the grantor’s life; and 

(c) In respect of the gross estate of the grantor, 
i. e., the trust property is to be included in 
the grantor’s estate. 

The revocable trust, being thus ignored, it is per- 
iectly consistent that where a sale of such trust 
property is made after the death of the grantor it 
should be treated under the income tax law in ex- 
actly the same manner as property of the decedent 
which he had not placed under a revocable trust, 
i. e., enhancement in value prior to death would not 
be taxable although realized by a sale after death. 

It may be appropriate to here state that in the 
case of an irrevocable trust the same is heeded under 
ihe Revenue Act of 1924 in that: 

(a) The current income derived from trust prop- 
erty is taxable in the hands of the trustee 
or beneficiaries thereunder; and 

(b) The trust property is not included in the 
grantor’s estate (unless made in contempla- 
tion of death or intended to take effect in 
possession or enjoyment at or after his 
death). 

But in the case of sale by the trustee of the trust 
property, the basis of the gain or loss to the trustee 
or the beneficiaries, as the case may be, is “the same 
as it would be in the hands of the grantor.” 

Of the correctness of the construction of the stat- 
ute as indicated above, I feel very confident. In re- 
gard to the constitutional validity of an attempted 
imposition of an income tax upon one individual in 
respect of income to which another is lawfully and 
exclusively entitled, I entertain very grave doubt. 


Procedure in Hearings Before the Bureau 
of Internal Revenue Is Simplified 


N the interest of simplification of procedure and 

efficiency in the disposal of tax cases, Article 
1211 of Regulations 65 has been amended, effective 
June 1, so as to eliminate the hearing in the Solic- 
itor’s office which has been accorded in all protests 
against deficiencies where a taxpayer and the 
Income Tax Unit have been unable to agree. 


The elimination of one of the hearings within 
the Bureau of Internal Revenue is deemed advis- 
able by the Treasury Department, in view of the 
fact that the procedure inaugurated some months 
ago, under which taxpayers are afforded an oppor- 
tunity to be heard in the offices. of the Supervising 
Internal Revenue Agents in respect to reports of 
revenue agents upon the field examination of income 
tax returns, is now upon a satisfactory basis. 

Treasury Decision 3708, effecting the change in 
procedure, states that the elimination of the hearing 
in the Solicitor’s office should not be construed as 
prohibiting the Income Tax Unit from obtaining 
the opinion of the Solicitor upon questions of law 


arising in any case which are not clearly covered | 


by existing regulations or published rulings of the 
Department or published opinions of the Solicitor. 
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Significant Decisions of the Board of 
Tax Appeals 


Amortization Allowances.—A taxpayer is not entitled to 
a deduction for amortization, under the provisions of Sec- 
tion 234 (a) (8) of the Revenue Act of 1918, of the cost of 
automatic attachments for hand-fed looms, installed or 
acquired for the production of articles contributing to the 
prosecution of the late war, where they are continued in 
vse in the business after the war contracts are completed, 
and where their value in terms of their actual use in the 
taxpayer’s business has not diminished. Appeal of Banna 
Manufacturing Company. 


Computation of Gain or Loss.—In the Appeal of River 
and Storage Company, the Board applied the principle es- 
tablished in Goodrich v. Edwards, 225 U. S. 527, and United 
States v. Flannery (decided April 13, 1925), that where prop- 
erty is acquired prior to March 1, 1913, and sold in 1918 for 
an amount greater than cost, but less than March 1, 1913, 
market value, no profit or loss is sustained. 

Corporation Control.— Where a railroad corporation 
holds 44 per cent of the shares of stock and is lessee under 
a ninety-nine-year lease of all the properties of another 
railroad corporation, such circumstances do not create such 
a control of “substantially all of the stock” of the second 
corporation as to entitle it to claim affiliation for the pur- 
pose of filing consolidated returns under the Act of 1918. 
Appeal of Old Colony Railroad Company. 


Depreciation—A taxpayer engaged in manufacturing 
arrived at the annual depreciation on capital assets by re- 
appraising them at the end of each taxable period and 
taking as the amount of depreciation the difference between 
the determined value at the end of the year and the then 
book value. The inventory of such assets as of the begin- 
ning of the year was increased by the cost of all additions 
to depreciable property and reduced by all sales or other 
dispositions of property. This method introduced into the 
computation market fluctuation factors and possible errors 
in appraisals. The Board held this method to be contrary 
to the law and upheld the Commission’s determination of 
deductible depreciation at straight-line rates. Appeal of 
Theodore Tiedemann & Sons, Inc. 


Liquidation Distributions.— Distributions made in 1917 
fy a corporation in liquidation are within the provisions 
of Section 3 (b) of the Revenue Act of 1917, and to the ex- 
tent that they are paid out of profits accumulated after 
March 1, 1913, are taxable as dividends. Where all profits 
were so distributed i in 1917, any further distribution in 1918 
must have been out of capital and is not taxable under 
Section 201 (c) of the Revenue Act of 1918. Appeal of 
James Dobson. 

Losses Deductible—A loss sustained by reason of the 
decrease in price of foreign exchange used in the purchase 
of commodities was allowed as a deduction from gross in- 
come by the decision in the Appeal of Bernuth Lembcke 
Company, Inc. The taxpayer contracted to purchase dur- 
ing the early part of the year 1920, 110,000 pounds sterling 
at $3.86%4. The contract price was paid in December, 1921, 
at a time when the pound sterling had a value of only $3.50. 
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The taxpayer used the foreign exchange in the purchase 
of creosote oil in England. An amount $39,875 greater was 
paid for the exchange than would have been necessary to 
have paid, had the exchange been purchased at the time 
payment was made for the creosote oil. The Commissioner 
had disallowed this amount as a loss. The Board held that 
the inventory value of the oil at December 31, 1920, was 
not the amount paid for the exchange to carry out the con- 
tract for the purchase of the exchange, but the cost of the 
oil in terms of the exchange price at the date of purchase. 


Losses on Property Sale.— A taxpayer who acquires 
property by virtue of the last will and testament of a de- 
ceased testator, free and clear from any restrictions or 
qualifications, and thereafter sells one parcel of such prop- 
erty for an amount less than its appraised value realizes a 
loss sustained from the sale or other disposition of the 
property as defined in Section 202 (a) (3), and the amount 
oi such loss is a deduction under the provisions of Section 
214 (a) (5) of the Revenue Act of 1921. Appeal of Robert 
W. Williams, Executor. 

Net Loss Deductions.—A corporation changing its ac- 
counting period from a fiscal year basis to a calendar year 
basis in 1919 is not entitled to the benefits of Section 
204 (b) of the Revenue Act of 1918, which provides that a 
net loss sustained for any taxable year beginning after Oc- 
tober 31, 1918, and ending prior to January 1, 1920, is de- 
ductible against net income of the preceding taxable year; 
if in excess of the net income of the preceding taxable year 
the balance of the loss is chargeable against the succeeding 
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taxable year. The interim between the fiscal year and the cal- 
endar year is in Section 226 designated as a “period” for which 
a separate return was required when changing from a fiscal 
to a calendar year. A taxable year in Section 200 of the Act 
of 1918 is defined as a twelve-month period. Appeal of Ta- 
coma Grocery Company. 


In the Appeal of Patapsco Ballast Company, the cor- 
poration, which reported on a calendar year basis, but 
which had a fractional calendar year in 1918 due to its or- 
ganization during that year and a fractional calendar year 
in 1919 due to its dissolution in the latter year, was allowed 
to deduct its 1919 net loss from its 1918 net income. 


Operation of Statute of Limitations.— To render the 
Statute of Limitations for assessing taxes inoperative, a 
return must have been intentionally false or fraudulent and 
made with intent to evade tax. Appeal of John McCarthy 
& Son, Inc. 


Property Valuation.—In the Appeal of the Valley 
Steamship Company, the Board held that where the issue 
between the Commissioner and the taxpayer is the March 1, 


1913, value of property, the taxpayer must prove the value 
by competent evidence. 


In conformity with the previous decision in the Appeal 
of Carroll Chain Company, it was held in the Appeal of 
joe Siegel, Inc., that a corporate taxpayer operating its 
business for a part of its first calendar year after reorgan- 
ization, and sustaining a net loss therefrom, is entitled to 
deduct such net loss from taxable income earned in the 
succeeding taxable year under Section 204 (b) of the Reve- 
rue Act of 1921. 


Tax Reform Needs in Revenue 
Legislation 
(Continued from page 219) 
gree of accuracy, the upper limits beyond which no 
rate can go and be economically sound. 

The taxpayer, at least, has no difficulty in fixing 
this point to his own satisfaction. The man of large 
income weighs the relative attractiveness of a tax- 
able and a non-taxable bond. The tax-exempt in- 
vestment is usually a municipal bond; and, while 
it pays a lower rate of interest, the risk is small. 
The taxable investment, on the other hand, may be 
instanced by a business security paying a higher 
rate of interest but containing the usual element of 
risk. In computing the prospective yield from any 
investment, taxes are deducted first. The net yield 
must then be weighed in the balance with the sound- 
ness of the investment. 

To a man whose income is subject to the higher 
brackets of the present law, a taxable investment 
should yield a return of about 8 per cent to equal 
ihe net return of a 4% per cent tax-exempt security. 
On the other hand, under a total normal and surtax 
of 20 per cent, a taxable security yielding slightly 
more than 5% per ceht would be the equivalent in 
net return to a 4% per cent municipal bond. We 
can see, therefore, that if the surtax rates are re- 
duced to a reasonable figure, the lure of tax-exempt 
securities will become less appealing and the man 
of large income will find it advantageous to invest 
in productive business. 

I do not need to point out the necessity for as- 
suring a flow of capital into business investments 
and expansions, particularly in the South whose 
recent industrial development is one of the note- 
worthy advances made in this country in recent 
years. The South, in the past, has been predom- 
inantly agricultural. But manufacturing is rapidly 
competing with agriculture in importance with you 
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as in other parts of the country; and, with the favor- 
able climatic conditions and limitless natural re- 
sources at your command, it would seem that noth- 
ing could arrest the steady and rapid development 
of the South. And yet one very important element 
is being overlooked which must be taken into con- 
sideration if the greatest success is really to be 
achieved. That is whether capital is willing to in- 
vest in new industrial undertakings, involving the 
usual risk, under a tax system which takes an un- 
duly large share of the profits but makes no allow- 
ance for losses sustained in the venture. 

The South would seem to have a special interest 
in tax reform because only pan an economically 
sound system of taxation ¢af you be assured of a 
steady flow of capital for industrial operations, rail- 
road extensions and other undertakings which the 
further development of this great section of the 
country will require. This fact is becoming thor- 
oughly understood, as is evidenced by resolutions 
adopted at various tax conferences held recently in 
Virginia and throughout the South. The recom- 
mendations contained in those resolutions, if enacted 
into law, will establish our tax system on a per- 
manent basis and bring it into accord with sound 
economic principles. At the same time, they would 
seem to be within the revenue requirements of the 
Government; and while it would not be appropriate 
for me to set forth a definite program until the 
Treasury can make its recommendation to the Ways 
and Means Committee next fall in the light of in- 
come then available, I feel sure that the margin 
of surplus will be ample for the most pressing re- 
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itorms advocated by these resolutions, such as a 
lowering of the maximum surtax rates and a radical 
reduction in rates or the elimination of the Federal 
estate tax. 


If our present excessive rates can be reduced and 
still yield sufficient revenue for the Government’s 
needs—and in all probability lower rates will pro- 
duce greater revenue than the present ones—and if 
et the same time by reforming the tax system we 
can remove influences which threaten to retard our 
normal, healthy development, then why should we 
hesitate to do what honesty and intelligence seem 
to dictate? 

The Government can afford to view taxation from 
the standpoint of a long period of years. A man’s 
outlook, on the other hand, is usually limited to 
his own lifetime and that of his wife and children. 
He shapes his affairs accordingly and his invest- 
ments and undertakings are usually made with a 
view to what can be most profitably accomplished 
within a limited period of thirty or forty years. But 
the State can take a longer view; and, in framing 
a tax law, it should take into consideration not only 
the income to be derived during the first year or 
two of the law’s operation but its ultimate effect 
over a long period of years and on the prosperity 
of the country as a whole. This is what tax reform 
really means. And in helping to bring about a bet- 
ter understanding of the principles involved, you 
are rendering the nation a great and lasting service, 
for the success or failure of tax reform involves the 
future welfare and prosperity of the country. 









A 
PILOT 
BOOK 
ON 
LEGAL ¥, 
TAX 











METHODS 










Send coupon today! 
The Old South Press, 1 
120 Broadway, New York, N. Y. | 


Please send, prepaid, ‘Sears on Minimizing 1 
Taxes,” Buckram, for which I enclose $8.00. 








TAXES 





By JOHN H. SEARS, of the New York City Bar 


Author Sears’ “Trust Estates,” “Trust Company Law,” Etc. 


SAVING Tine: purpose of this book is FIRST, to point out funda- 


mental differences between methods of avoiding or reduc- 

ing taxes which may safely be regarded as effective 
and lawful, as distinguished from forbidden evasion, and 
SECOND, to furnish synopses of all tax systems, State and 
Federal, showing requirements for Assessments, Returns, 
aS Rates, Exemptions, Deductions, Collections, Penalties, ete. 


Mr. John H. Sears, author of Sears’ ‘‘Trust Estates,’’ 
‘*Trust Company Law,’?’ ete., has given legal advice on tax 
problems for years. His great accumulation of legal informa- 

tion on this topic is now offered the profession 
in practical form, fully annotated. 


Large business concerns find it profitable to 
employ legal tax experts to put into effect tax 
saving methods, which, like devices for reducing 
insurance premiums, put money in the bank. It 
is equally profitable for every taxpayer, and is 
now made possible through the use of Sears on 
MINIMIZING TAXES. 


A AVAINLe 
ya TAXES 


_ SYNOPSES 
(AY? & FEDERAL 
YSTEMS 


a eens | 


When writing to advertisers please mention THE NATIONAL INCOME TAX MAGAZINE 





% 
5 


Jur 
Pi 


on 
Mi 
an 
fot 


lat 
wi 
wi 
tw 
ab 


fal 
th 
It 

O; 


W! 
be 
ap 
ar 
to 
fil 
nc 


of 


de 
of 
ne 
at 


June, 1925 


THE NATIONAL INCOME TAX MAGAZINE 237 


a Practice Before the United States Board of books on taxation which doubtless most of you pos- 
al Tax Appeals sess. I am advised that this work will be published 
al eck some time this summer. I doubt not that it will 
(Continued from page 224) d de f: 
on May 2, 1925, and began holding hearings in prove valuable to the tax practitioner and will 
id Milwaukee, Wisconsin. A week was spent there clarify many of the problems we have just been 
s and the division moved on to St. Paul, Minnesota, discussing. — 
o- for ten days. Today the division is en route from As I said in the outset of these remarks, you and 
if St. Paul to Seattle, Washington, for a week. Port- the Board of Tax Appeals have as de With. 
ve land, Oregon, follows with one week. The division tual objective—that is, the search for bya nis hee " 
ur will then go to San Francisco and Los Angeles. It om © there cannot be justice or orderly on 
ve will probably spend about 6 weeks between these ment. W ith your help, we of the Board hope to 
m two cities. It is expected to return to Washington find it. We may find it without your help, but it 
about July 20th. will be infinitely more difficult, and without your 
m It is our hope to send another division out in the help we shall probably fail more often. since _— 
se fall of this year to cover the Central West (west of interests are common, it is your duty to rendet this 
to the Mississippi River) and the southwest section. help. I can say to you as the representative of the 
n. It may be possible for this division to touch New Board that you can do this in eh better and sjioaiie 
~~ Orleans and Atlanta on its trip. effective way than by bringing us the facts. 
a To date there have been over 4,000 appeals filed Plan to Exempt Citizens I iving Abroad 
ed with the Board. Of this number over 1,500 have - P " 
ut been disposed of or taken under submission. The from Income Tax 
ng appeals are coming in at the rate of between 150 MONG the proposed amendments to the Reve- 
ly and 200 per week. The Board has so far been able nue Act of 1924 is a bill to be introduced by 
or to reach appeals for hearing within 30 days of the Senator Jones of Washington, which will exempt 
ect filing of the Commissioner’s answer. There are American citizens living abroad from paying domes- 
ity now about 5,000 enrolled practitioners on the rolls tic income taxes. 
ree of the Board. é Such a law if not properly safeguarded might 
a. There is now in course of preparation a_ book prove merely another means to avoid taxation. If 
ae devoted to procedure and practice before the Board this possibility can be eliminated, President Coolidge 
of Tax Appeals. It is being written by two promi- is said to be in favor of a measure which will eli- 
i nent tax experts, one of whom is a _ recognized minate multiple taxation on the incomes of Ameri- 


authority on tax matters who has already written 





can citizens engaged in business in foreign countries. 
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Insurance Policies Subject to Estate Tax 
Limited by Supreme Court 


HE proceeds of insurance policies taken out 

prior to passage of the estate tax law and pay- 
able to designated beneficiaries are not to be in- 
cluded in the gross estate for Federal estate tax 
purposes under the Revenue Act of 1918, the United 
States Supreme Court held in the case of Lewellyn, 
Collector, v. Frick et al. 

The decision in the same case by the United 
States District Court, Western District of Pennsyl- 
vania, was broader, holding that proceeds of insur- 
ance policies payable to a designated beneficiary 
should not be included in the gross estate under 
the Act of 1918, whether taken out before or after 
the passage of the Act. The limiting by the United 


States Supreme Court of the invalidity of the appli- | 
cation of the estate tax under the Revenue Act of 


1918 to such policies as have been taken out prior to 
the passage of the Act gives a strong presumption 
that the constitutionality of the power of Congress 
to tax insurance policies payable to designated 
beneficiaries as a part of the gross estate of the 
insured will be upheld. 





THE BOARD OF TAX APPEALS IN ITS 
RELATION TO THE BUREAU 
OF INTERNAL REVENUE 


(Continued from page 217) 


such quantities and with such a demand for speedy 
determination that not all of the rulings have been 
well considered. It may be high time to wipe the 
slate clean and start over again. For this reason, 
therefore, it is very desirable that a new line of 
precedent be created which is likewise binding upon 
the Bureau and the tax-paying public—a line of 
authority which all may see and follow, whether 
within or without the Bureau. The service being 
performed by the Board of Tax Appeals in this re- 
gard can be made most important. The Commis- 
sioner has adopted the very wise policy of acquiesc- 
ing in most of the decisions of the Board. It is to be 
expected, however, that the provisions of the law 
authorizing the Commissioner to appeal to the 
courts will be availed of from time to time, but 
generally speaking, the Board’s determination will 
be final. In rare instances only will matters involv- 
ing questions of fact be taken to the courts after 
a decision from the Board, and when questions of 
law are passed on adversely to the contention of 
the Commissioner, resort to the courts will probably 
not be frequent. 

Moreover, the Bureau in the past has been forced 
by reasons of administrative policy to assume posi- 
tions which its representatives have recognized as 
not being entirely free from doubt. There are those 
“extremists” who say that in the collection of taxes 
the Commissioner should not assume the respon- 
sibility of conceding a question to a taxpayer when 
the point involved may be doubtful. These persons 
take the position that the courts alone should have 


When writing to advertisers please mention THE NATIONAL INCOME TAX MAGAZINE 


ERITH 


i 





25 


ut 
7. 
in- 
ax 
ed 
jn, 


red 
yl- 
ur- 
ry 
Jer 
ter 
ted 
pli- 
of © 
* to 
ion 
ess 
ted 
the 


edy 
een 
the 
son, 
> of 
jpon 
> of 
ther 
eing 
3; re- 
mis- 
iesc- 
o be 
law 
the 
but 
will 
volv- 
after 
is of 
n of 
ably 


yrced 
posi- 
das 
those 
taxes 
spon- 
when 
rsons 
have 


peobllbnc a 


June, 1925 


the authority to decide issues against the Govern- 
ment which may involve the refund of large 
sums to the taxpayers. Instances have occurred, 
though probably not frequently, when a _ con- 
cession has been made within the Bureau, which, 
if the courts had been resorted to, would doubt- 
iess have resulted in the Government’s favor. 
The creation of the Board of Tax Appeals in 
effect permits the judicial determination of these 
doubtful and important matters without undue 
hardship on the taxpayer. In the past the 
representative of the Bureau has been constantly 
called upon to decide matters of tremendous impor- 
tance, and these decisions were made from a judi- 
cial point of view, while the individual had to be, 
at the same time, not unmindful of the interests of 
the Government. Creation of the Board allows the 
lawyers for the Government to come out in the open 
as advocates for the Commissioner, which, after all, 
is the function nearest to the heart of every lawyer. 
Stabilization of authority and a uniformity of rulings 
is of the utmost necessity, and the existence of the 
Board of Tax Appeals will no doubt hasten the day 
when this desirable result will be brought about. 
It is reasonable to expect that this Board, whose 
sole concern is the judicial determination of Fed- 
eral tax disputes, will serve as a guiding and help- 
ing hand to the officials of the Bureau, whose duty 
it is to administer the revenue laws, and at the 
same time furnish the relief to taxpayers that Con- 
gress desired to afford. 
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Miscellaneous Court Decisions 





Unsecured creditors who pay a tax 
which has become a lien on the prop- 
erty of the debtor, succeed to the rights 
of the Government as preferred credi- 
tors when the debtor is adjudged 
bankrupt according to the decision of 
the United States Circuit Court of Ap- 
peals, Fourth Circuit, in Guaranty 
Trust Company v. McKenrick et al., 
Trustees, Baltimore Pearl Hommy Com- 
pany, Bankrupt. 

In the same decision the Court held 
that acceptance by the Government 
of an offer of compromise of a tax 
constitutes such a demand as to make 
the tax a lien on the taxpayer’s prop- 
erty, and the offer of compromise con- 
stitutes a waiver of such demand as 
would be otherwise necessary. 





Corporations whose railroads were 
operated by Director General under the 
Federal Control Act were entitled, un- 
der Section 230 (b) of the 1918 Act, 
to have paid by the Government 2 
per cent of their income taxes on the 
amount of Government compensation 
therefor, although such compensation 
was paid after termination of Federal 
Control and constituted income of such 
later year. Decision of the Court of 
Claims of the United States in Pittsburgh 
and West Virginia Railway Company v. 
The United States. 
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stituted a cloud on the title remov- 
able only by a subsequent sale subject 
to the rights of the purchasers under 
the foreclosure. Decision of District 
Court, E. D. of New. York in John L. 
Sherwood et al., Receivers, v. United 
States of America. 


The invested capital of a corporation 
remained the same after a sale of its 
entire capital stock by its sole stock- 
holder at a price much greater than 
the cost of its assets; although the 
stock was purchased instead of the 
assets solely because it was deemed 
unlawful for the purchaser, a foreign 
corporation, to acquire title to the as- 
sets, consisting of a U. S. steamship. 
U. S. Circuit Court of Appeals, Second 
Circuit in Union Petroleum Steamship 
Company v. Edwards, Collector. 





The following decision involving 
taxes due from an insolvent corpora- 
tion was rendered by the United States 
Circuit Court of Appeals, Second Cir- 
cuit in Kennebec Box Company, Inc., 
v. A. S. Richards Corporation and 
United States of America v. John B. 
Johnston, Receiver: (1) Section 3186, 
Revised Statutes, gives the United 
States a lien for taxes from the time 
only when an assessment list is re- 
ceived by the Collector, and evidence 
of the Collector’s demand is insuffi- 


Failure to pay over to the Govern- 


t admissions 
was held by the United States Supreme 


Johnston 
not to be embezzlement, but a punish- 


ment taxes collected on 


Court in United States v. 


able offense. 





Board of Tax Appeals to Have 
Nine Weeks’ Summer Respite 


N° hearings will be held by the 


Board of Tax Appeals in Wash- 
ington during the period June 1 to 
June 14, 1925, inclusive, and July 17 to 


September 7, 1925, inclusive. 


J. G. Korner, Chairman of the Board, 
has announced that appeals filed dur- 


ing that period, except in cases 


emergency, will be carried on the Re- 


serve Calendar for 


assignment 


hearing after September 7, 1925, as cir- 


cumstances warrant. 


As previously announced, a division 
of the Board consisting of Messrs. A. 
E. Graupner, P. W. Phillips and C. M. 
hearings on the 
Pacific Coast continuously until July 
17. According to schedule, this divi- 
sion of the Board will be in session 
at Portland, Oregon, from May 31 to 
June 4; at San Francisco from June 6 
and at Los Angeles from 


Trammel will hold 


to July 4; 
July 6 to July 14. 
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available is insufficient to pay the re- 
ceiver’s expenses in its accumulation, 
there is nothing to which the United 
States’ claim may attach. 


certain state taxes thereon, and the 
United States during the foreclosure 
proceeding filed a _ notice of lien 
against the mortgagor for income, ex- 
cess profits and capital stock tax, the 
lien of the United States was not ex- 
tinguished by foreclosure, but con- 
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POLK’S REFERENCE BOOK 
FOR DIRECT MAIL ADVERTISERS 


Shows how to increase your business by 
the use of Direct Mail Advertising, 60 pages 
full of vital business facts and figures. ho, 
where and how many prospects you have. 
Over 8,000 lines of business covered. 


Write for your FREE copy. 
R. L. POLK & CO., Detroit, Mich. 


469 POLK DIRECTORY BUILDING 
Branches in principal cities of U. S. 
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MOORE'S ‘2 SYSTEMS 


In Use In More Than 300,000 Offices 
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The Value and Weight of Your Case 


in Point is Determined by 
its Judicial History 


(1) Has it been affirmed or reversed by the United States Supreme Court? 

(2) Has it been overruled, questioned, criticised, limited, or distinguished by 
the court which rendered it? 

(3) How often and how recently has it been cited with approval? 


Your Statutory and Constitutional Citations may be 
Affected by Amendments, Repeals, or 
Judicial Construction 


(1) Are you sure that you have found all legislative citations, and all amend- 
ments and repeals? 

(2) Have you missed any case citing or construing the constitutional or 
statutory provision you are relying upon? 


These pertinent questions are answered quickly and efficiently 
by 


Shepard’s Citations for Your State 


The use of SHEPARD’S CITATIONS as a source of authority in looking up 
the law is but one phase of its value. As a means of checking up all authori- 
ties cited by opposing counsel, it is frequently the means of destroying the 
foundations upon. which an adverse brief or argument rest; and of equal 
importance is the fact that this work can be done for you by any clerk after 
a few minutes explanation of the system. 


To build your own legal fences and to get over those of your 
opponent Shepard’s Citations point the way with unerring force. 


May we send you details on SHEPARD’S CITATIONS for your state? 


Established : = 
1873 The Frank Shepard Company ncorpors 
Publishers of 


SHEPARD’S CITATIONS 


76-88 Lafayette Street . New York 
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Ten Days’ Free Trial 


Yes, only $3.00 down puts this genuine 
late model Shipman-Ward ebuilt 
Underwood in your home. You can 
try it, test it, and then decide. See for 
yourself how new it is, how it writes. 
You must be satisfied. Your $3.00 un- 
conditionally returned if at the end of 
ten days you are not satisfied. The en. 
tire transaction will not cost you one cent. 


Easy Monthly Payments 


Little more than rental. Balance of 
payments so small you will hardly notice 
them, while you enjoy the use of this 
wonderful machine. You don't have to 
scrimp and save to pay cash. All at a 
big saving to you. 


Five Year Written Guarantee 


With every typewriter we give a writ- 
ten guarantee. These machines are 
rebuilt like new by the famous SHIP- 
MAN - WARD PROCESS. Equipped 


And it’s yours 


The Greatest Typewriter Bargain 


Ever Offered 


Right now we are making you the greatest typewriter 
offer you ever dreamed of—an eye opener. This wonder- 
ful standard Shipman-Ward Rebuilt Underwood only 
$3.00 down. Ten days’ free trial and the easiest monthly 
payments, shipped direct to you from our big factory. 


with late improvements. You can't tell 
them from a new machine. The world's 
standard typewriter, the same models as 
sold by the Underwood Typewriter Com- 
pany today, at a big saving to you. Act 
Now! Get this splendid offer and save 
money. 


Free Book of Facts 


Write for this free book of facts explain- 
ing Shipman-Ward's wonderful system 
of rebuilding typewriters. We show you 
exactly how it’s done. How you are able 
to buy them. Complete and valuable 
information about the typewriter indus- 
try, both instructive and educational. 


ACT NOW! 
Free with Every Typewriter 


A complete course in touch typewriting. 
You don't have to know how to operate 
a typewriter. You can learn to operate 
this machine in one day. We also give 
free a waterproof cover and all tools that 
come with a typewriter. 


Mail this coupon today. 


SHIPMAN-WARD MFG. CO. 


1142 Shipman Bldg., Chicago, Ill. 


Montrose and Ravenswood Ave. 
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From Factory to You 


These machines are shipped direct from our factory— 
the largest typewriter rebuilding ony in the world. 
They are rebuilt by the fanious SHIPMAN-WARD 
PROCESS. Developed through 30 years in the type- 
writer business. Through our money saving methods 
of rebuilding and elimination of a large expensive 
sales force we are able to make this wonderful money 
saving offer to you. ACT TODAY, take advantage 
of it and you will save money. 





All Shipments made direct to you from our modern factory 
—the largest typewriter rebuilding plant in the world. 


aid a -1 070) ore) U) Te), | 


Shipman-Ward Mfg. Co. 
1142 Shipman Bldg. 


Montrose and Ravenswood Aves., Chicago 


Send by return mail your wonderful offer of 
Shipman-Ward Standard Rebuilt Underwood, also 
your Free book of facts. (This is not an order and 
does not obligate me in any way.) 


PT sipercwesncanecenes® State 
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ness man. 
and Trust Company, Chicago, II. 

“Wish to state that I believe the law 
one of the best propositions that has ever 
Company, Grand Rapids. 

“I believe if 
and some uncomfortable blunders.’”—Henry 
“I have found these volumes very useful and reliable in 
the statement of the law relating to banks and trust com- 







tions, 










panies and the many perplexing questions that the busy 
vanker finds it necessary to know. he work is conveniently 
arranged, fully indexed, with many convenient legal forms 


covering a wide scope of business law.”—O. N. Sams, presi- 
dent, Merchants National Bank, Hillsboro, Ohio. 


STORY-CASE BUSINESS LAW—Was compiled 
with the idea of simplifying the laws and court 
rulings for quick and practical use. It gives you 
the fundamentals of business from every angle, so 
that you can understand the legal phase of all 
problems arising in your business or in that of 
your customer’s or client’s business. 


It is noted for its wonderful index. 
ject is cross-indexed under general 
words, familiar to the business man. 
calities having been eliminated. 


STORY-CASE BUSINESS LAW-—Is unique, in that 
it gives an illustrative case, so that the principle 
can be applied to an actual transaction. 


LEGAL FORMS—No blank lines. Hundreds of 
forms that have been tested in the courts. The 
great feature about these forms is that, there are 
no blank lines to guess at. All forms are filled in 

with heavy black type. 


Every sub- 
commercial 
All techni- 






























To responsible men who send the coupon on their 
own letterhead, we will send the 7 volumes of Story- 
Case Business Law on free examination. No money 
down—No C. O. D. Examine the volumes thorough- 
ly. See how clearly and simply they cover the points 
of law the business man should know. See how you 
can use it in your daily work; how it can save you 
many times its cost by keeping you posted. 


If you are not satisfied that you need Story-Case 
Business Law in your business, send the volumes 
back at our expense—and you'll not be out one 
penny. If you see its value and wish to retain the set, 
send us your check for only $28.50. Send the coupon 
on your own letterhead on this no risk offer today! 






The Commerce Clearing House 
“Story-Case” Dept., 231 S. LaSalle St., Chicago, Ill. 


_ Send me the. 7 volumes of Story-Case Business Law on approval 
in accordance with your nv risk offer. After 5 days examination 
if I am not satisfied I will return the set and that will end the 


matter. If I decide to keep the set, I will send you my check 
for $28.50. 
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LIMITED FREE EXAMINATION OFFER 


‘“Story-Case Business 


(COMPLETE IN SEVEN VOLUMES) 


will be sent, at our expense, to responsible business men for Free 
Examination. No Money Down—No C.0.D.—No Strings Attached 
READ WHAT SOME WELL KNOWN PRESENT USERS SAY 


“You have done a great service to those who have no legal training. 10 A n By Du 
Your system of teaching the law is the correct one.”—Wm. C. Niblack, vice-president and trust officer, Chicago Title 


oints in business law, as set up by you in your books in the STORY-CASE way, is 
een put before business men.”—Walter H. Brooks, attorney, The Widdicomb Furniture 


ankers will cultivate the habit of using this work L 
B. Harris, attorney, Defiance, Ohio. 
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Law” 


Some knowledge of law is a great help to every busi- 


they will save much valuable time, many uneasy reflec- 


ILLUSTRATIVE CASE 


Was Abbott Bound to Pay the Extra Wage? 


G. There Is No ‘Consideration 
(1) In the Promise to Perform What One Is Bound to Do 


STORY-CASE 


Charles Abbott, a bridge builder, made a contract with Frank Bates, 
to build a bridge. Abbott agreed to complete the work within four 
months, and Bates agreed to pay him $5,000. At the end of one month, 
Abbott declared that he was about to discontinue the work because he 
could not employ men at $+ a day, as he had planned. Bates was in 
haste to have the bridge completed, and, therefore, agreed in writing 
with Abbott to pay one-half the extra cost of the men if Abbott would 
continue the work. With this understanding Abbott employed ten men 
at $6 a day and completed the bridge on time. Thereupon, Bates refused 
to pay Abbott anything above the $5,000 first agreed upon, on the ground 
that his second promise was not binding. Abbott brought suit to re- 
cover one-half the extra cost of the men, in accordance with the 
second contract. Will the action be sustained? 


RULING COURT CASE 

Lingenfelder vs. The Wainwright Brewing Company, Volume 103 
Missouri Reports, Page 578. 

Lingenfelder was employed by Wainwright to draw plans for and to 
superintend the construction of brewery buildings. He was to receive 
a commission of five per cent on the cost of the buildings, but not on 
the placing of any machinery. Wainwright awarded the contract for a 
refrigerator plant to be installed in one of the buildings to De La Vergne 
Ice Company. Now Lingenfelder was the president of, and interested in 
a rival company engaged in the same line of business; angry because 
his company had not heen given the contract for the plant, he took 
away his plans, recalled his superintendent, and declared that he had 
abandond the project. Wainwright was in haste to complete the brewery, 
but was unable to secure anyone to take Lingenfelder’s place without the 
loss of much time. Wainwright offered to allow Lingenfelder a five per 
cent commission on the cost of installing the refrigerator plant, if he 
would complete his contract. He agreed, and when the buildding was 
finished and he demanded his extra commission, it was refused by Wain- 
wright. This suit was then brought by the executors of Lingenfelder for 
the extra commission. 

Mr. Justice Gantt delivered the opinion of the court: “The plaintiff 
was not entitled to recover because there was no consideration for the 
promised to do for the extra five per cent just what he had already 
The original contract here was not modified in any way; Lingenfelder 
es to do the extra five per cent just what he had already 

ound himself to do by the original contract. He gave nothing new 
and promised nothing new. A promise to do what one is already bound 
to do is in law no consideration for the promise of the other party. 

“Lingenfelder was bound by his contract to design and superintend 
the erection of this building. Under the new promise he was not to do 
anything more or different. What benefit was to accrue to Wainwright? 
He was to receive the same service from Lingenfelder under the new 
contract that Lingenfelder was bound to tender under the original con- 
tract. What loss, trouble or inconvenience could result to Lingenfelder, 
that he had not already assumed? 

““*When a party merely does what he has already obligated himself to 
do, he cannot demand an additional compensation therefor, and although 
by taking advantage of the neccessities of his adversary he obtains a 
promise for more, the law will regard it as mudum pactum, and will not 
lend its process to aid in the wrong.’ ” 

Judgment was given for the defendant, The Wainwright Brewing 


Company. 
RULING LAW 
Story-Case Answer 


_A promise to do that which one is already bound to do, is not suffi- 
cient to support a counter promise. In the Story-Case, Bates received 
nothing more in return for his promise than he was entitled to receive, 
—_ Abbott has suffered nothing, for he was already bound to build the 

ridge. ya 

Of course, it is always possible for the parties to rescind or change 
their old agrement. If, in the above case, Bates had informed Abbott 
that he wished his bridge finished a month earlier than the contract 
stipulated, and was willing to pay one-half the extra cost of the men, 
if Abbott. would double his force, and Abbott acted in reliance on this 
offer, obviously there is a new mutual consideration for a new agree- 
ment. As the case stands, however, Abbott did not promise to add any- 
thing new in exchange for the promise of Bates; hence, there is no 
consideration coming from Abbott and he cannot recover. 
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ACCOUNTANTS ENGAGED IN 


FEDERAL TAX PRACTICE 








ILLINOIS ILLINOIS MARYLAND 


CHICAGO CHICAGO BALTIMORE 


Frank T. Caspers & Co., Inc. | Established 1902 
Accountants, Auditors, Appraisers ‘HarryHarper&Company J. S. WILSON, JR., & CO. 

















a leas OF . Calvert Buildin 
Specializing in Federal Income, Inheritance g 
and Estate Tax Practice INCOME TAX BALTIMORE, MD. 
751 Marquette Building SPECIALISTS Non-resident Attorneys and Accountants 
Telephone Dearborn 1877 CHICAGO | Members of American Society of Certified Represented 
a i é Public Accountants Tax Consultant 
= | McKnight Building Pioneer Building | EDGAR T. WAGNER, C. P. A. 
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Name Smith John P. No. 45 Dept. D-11 


ble Equipment in keeping its payroll under perfect 
control and in having Income Tax Data for 
Government Reports, instantly available. 


' Te up-to-date industry uses Globe-Wernicke Visi- 


The following features incorporated in the Standard 
Globe-Wernicke Payroll Record Card enables you to 
keep your records posted right up to the minute, and to 
see at a glance the earnings of each individual employee 
for any pay period. 

1. Printed on two sides—space for thirteen 
weeks on each side of card—one card good 
for one-half year. 
Cumulated earnings shown in right hand 
column, simply making report of employee’s 
incomes required by law. 
3. Record can he used for plants operating 


bo 





ihe: SEND THIS COUPON~""~"~"""" under piece work or time work or both. 
The Gioke-Werticke Co. ’ 4. Record indexed alphabetically by employee’s 
Dept. I. T. 109. Cincinnati, Ohio. 3 name. 
Please send your booklet “Positive Control Over , “D..%42 - ” 
Important Data’’—Small records effectively picturized. Our booklet, Positive Control Over Important Data, 
; shows how our Visible Equipment can be profitably 
Name ove eee eeee cece eee cree ee eeeeee sen eneees : used in your business. This booklet will be forwarded 
- ' to you at your request. Just fill in the coupon and send 
RE. dvacimbr wed GCianaa sees orca bees cee erekn . to us. 
A 
ines Mensitadth eduskcia tenant nicest dickens ' THE GLOBE-WERNICKE COMPANY 
ee ee a Pe ae ee ' Dept. I. T. 109 CINCINNATI, OHIO 
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